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PLAINTIFF'S MOTION TO TERMINATE 
AUTOMATIC STAY PENDING APPEAL 

Pursuant to Practice Book§ 61-11, the plaintiff, Donna M. Best, requests 

respectfully that the court, Owens, J., terminate the automatic stay of execution pending 

appeal in the above captioned case 

Due administration of justice warrants a termination of the stay of execution of 

judgment pending appeal in the present case because: (1) The operational decisions of 

the Town of Stratford since, and after, Defendant Onofrio illegally usurped the position 

of Director of Stratford EMS, have exposed citizens of Stratford to potential harm and 

exposed the Stratford EMS and the Town to unnecessary liability; (2) The Town's 

usurpation of the plaintiff's office and jurisdiction have had a harmful effect on her 

physical and emotional health as well as having a harmful effect on her career and 

retirement benefits; (3) there would no irreparable harm to the Town if the court grants a 

termination ofthK automatic stay; and (4) it is unlikely that the defendants will prevail on 
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APPELLATE COURT 
STATE OF CONNECTICUT 

TRIAL COURT DOCKET #FBT-CV-11-6018916-S 

DONNA M. BEST NO. A.C. 35277 

v. 

TOWN OF STRATFORD ET AL. May 15, 2013 

PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 
TERMINATE AUTOMATIC STAY PENDING APPEAL 

INTRODUCTION 

Pursuant to Practice Book§ 61-11 (d), the plaintiff, Donna Best, 

respectfully moves the court to terminate the automatic stay pending appeal in 

the above-captioned case. A termination of the automatic stay is necessary to 

effectuate the due administration of justice given the impact that not abiding by 

the court's order would have on the plaintiff and the public interest as a result of 

the Town's defiance of the court's orders. 

The Town of Stratford ("Town"), through its mayor, John A. Harkins, has, 

on three separate occasions, flouted the court's orders either by maintaining the 

illegal appointment of Phillip Onofrio or by appointing subsequent "directors" to 

replace Mr. Onofrio after he quit his position post-judgment. 1 

1Defendant Phillip O~<efriR qMi~ hi~jpG ffl~ V)~_"director" of EMS shortly after 
the plaintiff filed a motion for judgment ractu~~Wngt~~at he be removed from his 
position consistent the court's~~.e .. ·.·'TIP.ran.cty.fT!.O./,qecision dated December 3, 
2012. The court granted that ~m~~,pn.Marqh'18, 2013. See Docket# 160; see 
also Affidavit of Donna Best (P ~iHtiff Exhiqit 1J1l'24-25 ). 

,,'< t! .· . ' 
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The Town has refused to abide by the court's decision, which held 

unequivocally that, pursuant to the Stratford Town Charter and the EMS 

Operations Manual, the plaintiff was the only director of Stratford EMS and 

"in charge of all [EMS] operations." (Emphasis added.) See Best v. Town of 

Stratford, Docket No. CV-11-6018916S, *2; *10 (Conn. Sup. Ct. December 3, 

2012) (Owens, J.). Those refusals have not only had a harmful impact on the 

plaintiffs health and career but also have had the potential to impact the public 

interest as a whole. 

RELEVANT FACTS AND PROCEDURAL HISTORY OF THE CASE 

On December 3, 2012, the court, Owens, J., held definitively, by way of 

memorandum of decision, that defendant Onofrio did not possess legal tile to the 

position of Director of the EMS. See Best v. Town of Stratford, Docket No. CV-

11-6018916S, *1 0 (Conn. Sup. Ct. December 3, 2012) (Owens, J .) . The court 

also found, unequivocally, that the plaintiff was the sole director of Stratford 

EMS and was "in charge of all [EMS] operations" pursuant to the Stratford 

Town Charter and the EMS Operations Manual (Emphasis added.) ld. at *2. 

Subsequent to the court's ruling, however, defendant Onofrio refused to 

vacate his position. Plaintiffs Exhibit A 111114-15 (Affidavit of Donna Best) 

(attached hereto). On December 13,2012, the plaintiff moved the court to clarify 

its decision to have Mr. Onofrio removed from the plaintiffs rightful office. 

(Docket #157) Subsequently, the defendant ignored the motions pending before 

the court and attempted to file an appeal of the court's decision granting quo 
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warranto on December 20, 2012. (Docket# 159) The Appellate Court dismissed 

that appeal on March 28, 2013 for lack of a final judgment. (Docket #172) 

On January 16, 2013, the plaintiff filed a motion for judgment requesting 

that the court order the removal of defendant Onofrio from his illegally held 

position and order him to be responsible individually for his own legal fees. 

(Docket #160) On March 11, 2013, the plaintiff filed a Motion for Mandamus in 

Aid of Pending Action requesting that the court order the Town to restore her to 

her rightful position as the operative head of the EMS. On March 18, 2013, the 

court granted the plaintiff's motion for judgment and costs. ld. 

In March 2013, Mr. Onofrio quit his position with the Town as the "director'' 

of EMS after the plaintiff moved the court to have him removed and that he be 

ordered to be individually responsible for his legal fees. See footnote 1 of this 

opinion. 

Undaunted by Onofrio's departure, the Town refused to return the plaintiff 

to her rightful position as the operative EMS director. (Plaintiff's Exhibit B.) 

(attached hereto) Instead, the Town appointed the Fire Chief, Robert McGrath, 

as the "Interim and Acting EMS Director" on or about March 26, 2013. ld. 

Quickly thereafter, the Mayor appointed another EMS "Director" to fill the illegal 

office previously held by Onofrio, thus, ignoring the court's decision for a 

third time. ld. Currently, the plaintiff has two motions pending before the court: 

the pending Motion to Terminate the Automatic Stay and a Motion in Mandamus 

in Aid of Pending Action. (See Docket## 167; 175; 176; 177) The plaintiff 

requests respectfully that the court grant both motions. 
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STANDARD OF REVIEW AND RELEVANT LAW 

It is well settled that a trial judge is vested with a large measure of 

discretion whether or not to terminate the automatic stay of its decision prior to 

appeal. Griffin Hosp. v. Comm'n on Hospitals & Health Care, 196 Conn. 451, 

459, 493 A.2d 229, 234 (1985). 

Practice Book § 61-11 provides in relevant part: 

(a) Except where otherwise provided by statute or other law, 
proceedings to enforce or carry out the judgment or order shall 
be automatically stayed until the time to take an appeal has 
expired. If an appeal is filed, such proceedings shall be stayed 
until the final determination of the cause ... (e) In all cases not 
governed by subsection (c), termination of a stay may be sought 
in accordance with subsection (e) of this rule. If the judge who 
tried the case is of the opinion that (1) an extension to 
appeal is sought, or the appeal is taken, only for delay or 
(2) the due administration of justice so requires, the judge 
may at any time, upon motion or sua sponte, order that the 
stay be terminated." (Emphasis added.) 

The determination of whether "due administration of justice" requires a 

termination of an automatic stay involves an analysis in which the following 

principles are considered: (1) the likelihood of success on appeal; (2) the 

irreparability of injury to be suffered if the stay is lifted; (3) the effect of the stay 

on other parties to the proceedings; and (4) the public interest. Griffin Hospital v. 

Commission of Hospitals, 196 Conn. 451,456-57, 493 A.2d 229 (1985). 

Although the "balancing of the equities" test remains part of a trial court's 

calculus in assessing whether a stay is appropriate, its application does not 

"eschew such factors as the likely outcome of the appeal, the irreparability of the 

prospective harm to the applicant, or the effect of delay in implementation 
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of the order upon other parties as well as upon the public interest" I d. 

(Emphasis added.). 

Applying the forgoing principles to the present case, it is clear that the 

automatic stay of the court's judgment should be terminated. Allowing the Town 

to continue to employ its dilatory measures to prevent the plaintiff from assuming 

her legally mandated position-as the operative head of the Stratford EMS-will 

not only impact the public interest negatively but also continue to have a harmful 

effect on the plaintiff's health, career, and retirement benefits. On the other 

hand, the effect of terminating the stay on the defendant would be minimal and 

certainly not irreparable given that the plaintiff managed the EMS successfully 

since 2000. 

ARGUMENT 

DUE ADMINISTRATION OF JUSTICE REQUIRES A TERMINATION OF THE 
AUTOMATIC STAY OF JUDGMENT BECAUSE THE DEFENDANT'S 
OPERATIONAL DECISIONS, SINCE ILLEGALLY USPURPING THE OFFICE 
OF EMS DIRECTOR, HAVE HAD THE POTENTIAL OF NOT ONLY 
UNNECESSARILY IMPACTING THE SAFETY OF THE CITIZENS OF 
STRATFORD, BUT ALSO HARMING THE PLAINTIFF. 

1. If The Court Does Not Terminate The Automatic Stay, The Public 
Interest Will Likely Continue To Be Impacted and Prejudiced. 

Since defendant Onofrio illegally usurped the jurisdiction and office of the 

plaintiff, his operational decisions have placed the citizens' of Stratford and the 

Stratford EMS in a path of legal liability and prospective harm. It is necessary for 

the court to exercise its broad discretion and terminate the automatic stay of 

execution pending appeal to prevent any further effect on the public interest 

manifested from Town's refusal to comply with the law. 
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A trial court should exercise its broad discretion and terminate the 

automatic stay pending appeal in a quo warranto judgment when there is a 

potential for harm or where the stay will affect the public interest. Compare 

Sam peri v. Deloatch, 2001 WL 984771, *13 (Conn. Super. Ct. July 26, 2001) 

(Arnold, J.) (terminating automatic stay of execution pending appeal in quo 

warranto where public interest and plaintiff could be affected during pendency of 

appeal) with Bateson v. Weddle, 2010 WL 5064481 (Conn. Super. Ct. Nov. 19, 

2010) (Arnold, J.) (termination of automatic stay not warranted where public and 

environmental concerns were not affected and were being adequately 

monitored during pendency of appeal) (unpublished authority attached hereto). 

The present case is more analogous to Judge Arnold's decision in 

Samperi v. Deloatch than Bateson v. Weddle with regard to terminating an 

automatic stay. In Samperi, the court weighed the potential harms to the 

public and the plaintiff with the defendant being allowed to maintain a position 

to which he possessed no legal title. See Samperi v. Deloatch, supra, 2001 WL 

984771, *13. There, the court acknowledged that the appellate process is time

consuming and had the potential to, not only frustrate the intent of the court's 

decision to grant the writ of quo warranto, but also, frustrate the public interest by 

allowing the defendant to maintain a position in defeat that he could not obtain 

legally. ld. The court also held that allowing the appellate process to take its 

time-consuming course created potential to harm the plaintiff. ld. 

Consequently, the court held that the due administration of justice required a 

termination of the typical automatic stay pending appeal. ld. 
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Similarly here, the Town, under the authority of Mayor Harkins, 

continues not only to frustrate the intent of the court's decision to grant the 

writ of guo warranto but also frustrate the public interest by allowing the 

Town repeatedly to fill a position in defeat that they could not fill legally. ld. 

However, the stakes in this case are higher than those in Samperi, where a stay 

of judgment would have simply frustrated the electorate or judicial process. 

In this case, the decisions of Mayor Harkins and the Town exhibit a lack of 

supervision and professional judgment and have the potential to impact 

negatively not only the safety of the citizens of Stratford but also the structure of 
" 

the EMS organization as a whole. For example, under the previous 

administration, Onofrio (and the Town) was unaware that EMS paramedic bags 

were stocked with outdated medications. Pl. Exhibit A: 1[ 17. It was only after the 

plaintiff returned from sick leave did she discover that breach of medical 

administration and correct the problem. ld.1f 21. Allowing EMS paramedics to 

be stocked with, and potentially administer, outdated medications could create a 

serious and deleterious effect on the public interest. It is a violation of state and 

Federal Drug Administration regulations for EMS first responders to administer 

outdated medication. ld.1[1f 17-20. Moreover, being cited and penalized for 

stocking or administering outdated medications on EMS ambulances would put 

the EMS' license in jeopardy, thus, impacting its ability to provide services to the 

citizens of Stratford. ld. 1f20; see also Samperi v. Deloatch, supra, 2001 WL 

984771, *13 (terminating automatic stay prospectively where there was a 

potential for public interest to be affected). 
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Another example of the Town's lack of oversight under Onofrio's 

administration was that certifications for advanced EMS life support personnel 

had been allowed to expire with little effort made to comply with directives 

regarding recertification. Pl. Exhibit A: ,-r 22. Having EMS personnel respond to 

emergencies with lapses in their professional accreditation, again, placed the 

Stratford EMS in the precarious position of potentially being cited, exposing its 

licensure to liability, and, thus, not being able to provide emergency services to 

its citizens. ld. 

The present circumstances are distinguishable from the requested 

termination of the stay of judgment in Bateson because in that case the plaintiff 

was not able to present any evidence to show that the public interest was not 

being protected as a result of the defendant's mismanagement or negligent 

operational decisions. See Bateson v. Weddle, supra, 2010 WL 5064481, * 3-5. 

Here, the court has been presented with sufficient evidence to find that the 

Town's lack of professional judgment and negligent operational decisions in the 

wake of its judgment to the contrary, have the potential to affect the public 

interest. Thus, the court must exercise its authority and terminate the automatic 

stay pending appeal. See Northeastern Gas Transmission Co. v. Benedict, 139 

Conn. 36, 43, 89 A.2d 379, 382 (1952) (upholding trial court's broad discretion to 

terminate automatic stay where it appeared that public interest would be 

prejudiced); Ameriguest Mortgage Co. v. Delulio, 2008 WL 5540456 (Conn. 

Super. Ct. Dec. 23, 2008) (Devine, J.) (terminating automatic stay where it 

appeared that the defendant's were engaged in dilatory tactics to frustrate court's 
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intent); Pinnacle Fin. Servs., LLC v. Matava, 2008 WL 1914432 (Conn. Super. 

Ct. Apr. 15, 2008) (Sferrazza, J.) (terminating stay prospectively pursuant to 

Practice Book§ 61-11 (d)); Alderman & Alderman v. Millbrook Owners' Ass'n, 

Inc., 2004 WL 2397361 (Conn. Super. Ct. Oct. 8, 2004) (Booth, J.)(terminating 

stay prospectively); (unpublished authority attached hereto). 

Based on foregoing facts and principles of law, the court should exercise 

its broad discretion and terminate the automatic stay pending appeal. 

2. The Defendant Has Little Chance of Succeeding On Appeal Given 
That He Did Present Sufficient Evidence At Trial To Satisfy His 
Burden That He Possessed Complete Legal Title To The Office. 

The defendant's likelihood of success appeal is improbable given the 

court's comprehensive and well-reasoned memorandum of law dated December 

3, 2012. That conclusion is buttressed further by the fact that the defendant 

failed utterly to present any sufficient evidence to sustain his burden of proof that 

he possessed complete legal title to the office of EMS Director. As this court 

concluded: 

In fact, the defendant Onofrio has failed to present any 
evidence to show complete legal title to his office, while the 
plaintiff presented a solid foundation of evidence showing that 
she is the director/administrator of EMS and has been for the 
past eleven years. The defendant, Onofrio, has failed to sustain 
his burden that he possesses complete legal title ... (Emphasis 
added.) 

Best v. Town of Stratford, supra, Docket No. CV-11-60189168, *10. 

At trial, the defendant had the burden to prove by a preponderance of the 

evidence that he had complete legal title to his public office of EMS director. ld. 

at *2. As the above findings of fact illustrate, the defendant failed utterly to 
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sustain his burden of proof because he "failed to present any evidence to show 

complete legal title to his office." ld. at *10. On the other hand, the court found 

that "the plaintiff presented a solid foundation of evidence showing that 

she is the director/administrator of EMS and has been for the past eleven 

years." ld. 

Equally dispositive to the Appellate Court's analysis on appeal would is 

the court's holding that the plain language of§ 5.2.2 of the Stratford Town 

Charter codified the plaintiffs position as the Director of EMS to be a singular 

position, thus, prohibiting the Mayor from appointing another director to replace 

her. ld. at *4-5. The court's well-reasoned analysis of the plain language of the 

Charter give the defendant's a razor slim chance to succeed on appeal. As the 

court held: "The defendant's argument that the language somehow creates 

authority for two or more directors is confounding and would require an 

exercise in mental gymnastics not consistent with our tenets of statutory 

construction." (Emphasis added.) ld. at *5. It is well settled that appellate 

courts are reticent to infer statutory language where none exists. See Hayes v. 

Smith, 194 Conn. 52, 58, 480 A.2d 425, 429 (1984) ("[l]n the absence of 

ambiguity, courts cannot read into statutes, by construction, provisions which are 

not clearly stated . . . but must ascribe plain and ordinary meaning to the 

language" [internal citation omitted.]). 

Based on the foregoing facts and principles of law, it is clear that 

defendant faces an uphill road to attempt to overturn the court's decision, thus, 

its likelihood of success on appeal is suspect at best. 
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3. The Town's Continued Usurping Of The Plaintiff'~ Office and 
Jurisdiction Have Had A Harmful Effect On Her Physical And 
Emotional Health As Well As Having A Harmful Effect On Her Career 
And Her Retirement Benefits. 

After the plaintiff was demoted and had her duties stripped from her, she 

began experiencing significant physical and emotional distress. Pl. Exhibit A: 11 

10. She experienced sleeplessness. ld. She experienced increased stress. ld. 

She experienced increased anxiety. ld. She was directed to change paper 

towels in the men's restrooms. ld. 1[9. All of that emotional distress forced the 

plaintiff to go out on sick leave from July 2, 2012 until January 2, 2013. I d. 111111-

12. It noteworthy that prior to the plaintiffs sick leave, she had never taken a 

sick day in twenty years of public service. ld.1112. Currently, the Town has 

maintained its harassment and marginalization of the plaintiff as evidenced by its 

refusal to return the plaintiffs department issued vehicle, thus, precluding her 

from responding to emergencies. ld. 1123. 

Additionally, the plaintiff was planning to retire when she obtained thirty-

five years of service with full retirement benefits; however, the Town is currently 

engaged in an attempt constructively to discharge the plaintiff through its 

increased marginalization of her position.2 ld. 111123; 29-31. Thus, "[a] final 

decision on any appeal could realistically exhaust the time left in the balance of 

the plaintiff's term of office. A stay pending any appeal could, in effect, render 

this court's judgment moot in its realistic effect. Any stay pending appeal would 

2 "Constructive discharge" occurs when an employer creates purposefully a 
situation that forces an employee to quit involuntarily. See Brittell v. Department 
of Correction, 247 Conn. 148, 178 (1998). 
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frustrate the intent of this court and frustrate the electorate who voted for the 

plaintiff. To allow the defendants to achieve in defeat what they could not gain in 

victory would not be equitable and just." Samperi v. Deloatch, supra, 2001 WL 

984771 f *13. 

CONCLUSION 

The plaintiff has dedicated her entire career to public service, the citizens 

of Stratford, and the Stratford EMS. Her position as the operative head of the 

EMS is statutorily protected under the Town's Charter. Yet, the Town, through its 

mayor, has decided to not only ignore the law but also try to force the plaintiff to 

retire by replacing and stripping her of her duties. The plaintiff has placed her 

faith in the law, and this court, to effectuate the due administration of justice. In 

spite of having the court grant a writ of quo warranto, the Town has defiantly 

ignored that decision by replacing the illegally held position twice after Mr. 

Onofrio left. 

Given the Town's flouting of the law, the plaintiffs only chance at justice is 

for this court to grant the pending Motion to Terminate the Automatic Stay and 

subsequently grant the plaintiffs pending Motion for Mandamus in Aid of Pending 

Action that would order the Town to restore her to her rightful position as the 

operative head of the EMS. (Docket## 167 and 176). If the court does not 

exercise its broad authority to grant the termination of the stay of appeal, the 

Town will surely maintain its revolving door of directors and its obstinate refusal 

to follow the orders of the court. If that is allowed to continue, there exists more 
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than a chance that not only will the plaintiff be harmed further and so will the 

citizens of Stratford. 

THE PLAINTIFF 

~-

J?_y: -- -
- Hichard J. Pad a 

Leon M. Rosenblatt 
Law Offices of Leon M. Rosenblatt 
10 North Main Street 
West Hartford, CT 06107 
Juris No. : 417820 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was sent electronically to all counsel 
of record and the plaintiff as listed below on this 15th day of May, 2013. I further 
certify that to the best of my knowledge this document complies with all the 
provisions of Rule 66-1, 66-2, and 66-3. 

Attorney John-Henry McKim Steele 
Dey Smith Steele, LLC 
9 Depot Street 
Milford, CT 06460 

Attorney Thomas J. Welch 
Welch, Teodosio, Stanek & Blake, LLC 
375 Bridgeport Ave. 
PO Drawer 668 
Shelton, CT 06484 

Attorney William J. Ryan, Jr. 
Ryan & Tyma, LLP 
231 Coram Ave. 
Shelton, CT 06484 
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APPELLATE COURT 
STATE OF CONNECTICUT 

TRIAL COURT DOCKET #FBT-CV-11-6018916-S 

DONNA M. BEST NO. A.C. 35277 

v. 

TOWN OF STRATFORD ET AL. May 15, 2013 

AFFIDAVIT OF DONNA M. BEST IN SUPPORT OF 
MOTION TO TERMINATE AUTOMATIC STAY 

My name is Donna M. Best. I am the plaintiff in this action. I am over the 

age of eighteen (18), and I believe in the obligations under oath. I hereby depose 

and say: 

1. I am the plaintiff in this action by virtue both of being an aggrieved 

individual and also a taxpayer in the Town of Stratford, Connecticut. 

2. In 2000 I became the acting Administrator and Director of Stratford 

Emergency Medical Services ("EMS"). 

3. I have been the full-time Administrator, Director, and Chief of the EMS 

since 2005. 

4. As the Director of EMS, I am charged with being the operative head of that 

department. As the director, it is my responsibility to make all of the day-to-day 

operational and administrative decisions regarding the EMS. 

5. From 2000 to June 2012 I had a perfect attendance record. During that 

period of my tenure I did not take a sick day. 
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6. In 2011, the Mayor of Stratford, John A. Harkins, appointed Phillip Onofrio 

to be the new director and operative head of EMS, thus, replacing me and 

usurping my office and jurisdiction. 

7. Mr. Onofrio physically took over my office and I was removed to another 

office to do perform my newly assigned "duties." 

8. Mr. Onofrio and the Town also removed all of my responsibilities as the 

director of the EMS. I was marginalized and relegated to an administrative-type 

role in which my decision-making authority needed to be deferred to Mr. Onofrio. 

9. I was given menial tasks by Mr. Onofrio to belittle my previous authority. 

For example: one at least one occasion, Mr. Onofrio directed me to replace the 

paper towels in the men's restroom at the EMS Headquarters. 

10. As a result of that demeaning marginalization and harassment, I began to 

experience: sleeplessness; increased anxiety and increased stress. 

11. In June 2012, my doctor suggested that I go out on sick leave because of 

symptoms of stress that I was experiencing secondary to the Town's 

marginalization of my professional career. 

12. As a result of that harassment, I reluctantly agreed to go on sick leave on 

July 2, 2012. That was a very difficult decision for me given that I had never 

taken a sick day in the previous eleven years. 

13. When I went out on leave, the Town ordered me to return my EMS 

department issued vehicle. 

14. Despite a ruling by the court on December 3, 2012 ordering defendant 

Onofrio to be removed from my office, he maintained his illegal position as 
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director of EMS and continued to usurp my authority as the rightful director

under the direction and auspices of the Town's authority. 

15. Mr. Onofrio's maintenance of my office, jurisdiction, and ultimate authority 

to run the EMS was in direct violation of the court's decision on December 3, 

2012. 

16. On January 2, 2013, I returned to work. 

17. Upon returning I discovered that an EMS paramedic gear bags were 

stocked with an outdated medication with no sufficient re-stock supply. This is a 

serious violation of state regulation and Federal Drug Administration guidelines. 

18. I verified that this was a potential serious breach of protocol with the State 

Office of Emergency Medical Servic~s ("OEMS") and Stratford EMS's sponsor 

hospital. 

19. The OEMS is a state regulatory agency and the Stratford EMS sponsor 

hospital provides authority for the provision of emergency medical care. 

20. That breach of protocol placed the EMS in jeopardy of being cited by 

state and federal agencies responsible for oversight of the licensure of 

emergency medical services. Such a violation of state and federal rules placed 

the Stratford EMS license to deliver emergency medical services to the citizens 

of Stratford in an unnecessary path of censure. 

21. After discovering this lack of oversight from the Town and Onofrio, I 

corrected the problem. 

22. Upon return from leave I also discovered that there were Advanced Life 

Support EMS personnel whose medical control was near expiration and little 
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effort had been made to comply with directives regarding recertification. Again, 

allowing such a breach of proper EMS protocol to occur created a situation in 

which the EMS could have been cited by state and federal agencies and put the 

EMS license in jeopardy, thus affecting the organization's ability to provide 

emergency medical services. I also discovered that fire extinguishers in all EMS 

vehicles were expired. That was a violation of OSHA regulations. 

23. In a further attempt to further embarrass and harass me, the Town and 

Onofrio refused to return my EMS department issued vehicle under the pretext 

that they wanted to make sure that I was fit to drive a vehicle. However, even 

after I provided the Town-on two separate occasion-with the sufficient medical 

information stating that I was able to return to work without restrictions, the Town 

continued to refuse to return my department vehicle-a vehicle I have used for 

the last eleven years. This blatant attempt to further marginalize my position has 

prohibited me from responding to emergencies, thus, further impacting the public 

interest. 

24. In March 2013, Mr. Onofrio left the Stratford EMS. 

25. In contradiction and flouting of the court's rulings on December 3, 2012 

and March 18, 2013, the Town of Stratford has failed and refused to restore me 

to my rightful position as Administrator, Director, and operative head of 

Emergency Medical Services ("EMS") for the Town of Stratford. 

26. After Mr. Onofrio quit his position, I was not restored to my rightful 

position as the director of EMS. 
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27. On March 26, 2013, the Town and Mayor Harkins appointed Fire Chief 

Robert McGrath to the interim and acting EMS director. 

28. In or around Apri12013, the Town, through Mayor Harkins, continued to 

ignore the December 3, 2012 and March 18,2013 judgments of the superior 

court and appointed Michael Loiz, as the new "director" of EMS. 

29. The continued harassment and marginalization by the Town is an attempt 

to force me to retire involuntarily. They are trying to create an intolerable working 

environment, in an attempt to force me to retire prematurely. 

30. Prior to having my office and jurisdiction usurped on three separate 

occasions by the Town I had every intention of finishing out my career and 

retiring from Stratford EMS with 35 years of service with 1 00% of my retirement 

benefits. 

31. If I am forced to retire before obtaining 35 years of service I will not 

receive the same benefits that I would have earned had I completed 35 years of 

service with the EMS, thus, potentially and irreparably impacting the retirement 

benefits that J have dedicated my entire career to obtain. 

32.1 make this statement under penalty of perjury. 

5 
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Mar 27 13 09:08a 

II('}] TOWN OF 
·all STRATFORD Memorandum 

TO: 

FROM: 

CC: 

DATE: 

RE: 

All EMS Personnel and Volunteers 

Stephen J. Nocera ~ 
Chief Administrative 0~ 

Fire Chief Robert McGrath 

March 26, 2013 

Interim Director of EMS 

Effective immediately Fire Chlef Robert McGrath or his designee shall be Interim 
and Actind EMS Director. All other EMS chains of command shall remain as 
they are. Should any EMS personnel or volunteer have any issues that would 
normally have been brought to Phil Onofrio's atteniion, those shall now go to the 
Fire Chief until further notice. 

If there are questions regarding this directive please do not hesitate to contact 
the Chief at 203.385.4070 or in his absence Deputy Chief Jon Gottfried. 

Thank you. 

PLEASE POST 
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Superior Court of Connecticut. 

John SAMPERI, 

v. 
Calvin DeLOATCH et al. 

No. CV010074924S. July 26, 2001. 

MEMORANDUM OF DECISION 
(QUO WARRANTO and MANDAMUS) 

ARNOLD,J. 

*1 The plaintiff, who was duly elected in July 1999 to 

a three-year term as a Commissioner of the Allingtown 

District Board of Fire Commissioners in West Haven, 

has filed a quo warranto action, 1 pursuant to General 

Statutes § 52-491 through § 52-494 inclusive, contesting the 

defendant DeLoatch's lawful right to hold the position of 

Fire Commissioner. DeLoatch was appointed to said Board 

as a result of an "impeachment" of the plaintiff and the 

removal of the plaintiff from his elective position as a Fire 

Commissioner. The plaintiff's elective term of office was not 

due to expire until June 30,2002. The defendant DeLoatch's 

appointment to the Board is for the unexpired portion of the 

plaintiff's original elective term. 

Plaintiff alleges that on June 28,2001, the defendants Aaron 

Haley and Calvin DeLoatch, the remaining two members of 

the Fire Commission illegally convened and conducted an 

illegal "impeachment" hearing of the plaintiff. Thereafter, 

on the same evening, June 28, 2001, the two defendants 

voted affirmatively to impeach the plaintiff and terminate 

the plaintiff from his position as an elected member of the 

Allingtown District Board of Fire Commissioners. 

The defendant DeLoatch's term of office as a "fire 

commissioner" later expired on June 30, 2001 several days 

following the plaintiff's impeachment and termination from 

his position. DeLoatch had failed to be elected to his own 

additional three-year term when he lost in an election held 

in May 2001. However, on July 3, 2001, five days after the 

impeachment and removal of the plaintiff from the "Fire 

Commission," the defendant Haley acting as Chairman of 

the Board of Fire Commissioners, selected DeLoatch to fill 

the vacancy caused by the plaintiff's removal, allowing the 

defendant DeLoatch to continue serving on the Commission 

for the unexpired portion of the plaintiff's term. 

The plaintiff has filed this action sounding in quo warranto, 

challenging the defendant DeLoatch's lawful right to hold the 

position of Fire Commissioner to serve the unexpired portion 

of the plaintiff's elective term. In this action against defendant 

DeLoatch and Haley, and the Allingtown District Board of 

Fire Commissioners, the plaintiff claims that DeLoatch was 

not lawfully and properly appointed to the Commission by 

the defendant Haley, as his subsequent impeachment and 

the termination of the plaintiff were illegal. Therefore, the 

plaintiff argues, DeLoatch has no right to said office or to 

exercise the rights, powers and privileges thereof. It is the 

plaintiff's position that, since July 3, 200 I, the defendant 

DeLoatch has held said position of Fire Commissioner 

unlawfully and to the exclusion of the plaintiff, despite the 

fact that it is the plaintiff who retains the lawful right to his 

office until the expiration of the term of office on June 30, 

2002. 

The plaintiff demands that the defendant DeLoatch be 

required to answer to the court by what warrant DeLoatch 

claims to hold the office of Fire Commissioner and to exercise 

the right, powers and privileges there. 

*2 The plaintiff has also filed a second action against 

the defendants sounding in mandamus pursuant to General 

Statutes§ 52-485, 2 seeking to be restored to his position as 

a Fire Commissioner, so that he may continue to serve the 

unexpired portion of his elective term. 

The plaintiff, in the companion mandamus action, claims that 

the "Impeachment Hearing" conducted by the defendants, 

DeLoatch and Haley, who were fellow members of the 

Board of Fire Commissioners, and their subsequent vote to 

remove the plaintiff from his elected position, were unlawful 

acts. That by doing so, the defendants breached a duty to 

the plaintiff and the voters who elected the plaintiff, not 

to abridge the exercise of the plaintiff's rights, powers and 

privileges as a Fire Commissioner during his three-year term 

of office. 
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The plaintiff, in the mandamus action, is requesting that the 

court order that the "Impeachment Hearing," the defendants' 

vote of impeachment and the termination of the plaintiff from 

his duly elected position as Fire Commissioner be declared 

null and void, and that the plaintiff be restored to his elective 
position. 

The defendants have requested that the actions for quo 

warranto and mandamus be consolidated and on July 23, 

2001, the court granted this request. The parties to both 

actions are identical, as are the factual circumstances and 

allegations in issue. The parties have also agreed that the court 

could conduct one evidentiary hearing to address both the 

quo warranto action and the mandamus action for the sake 

of judicial economy, and to avoid repetitious and duplicative 
evidentiary hearings. The court's Memorandum of Decision 

will address both the quo warranto action and the mandamus 

action and will be dispositive of all issues bearing the above
listed docket numbers. 

Actions in quo warranto are governed by General Statutes 

§ 52-491. A successful quo warranto action unseats an 

illegal office holder and declares the position vacant. It does 

not place the rightful claimant into the office. New Haven 
Firebird Society v. Board of Fire Commissioners, 219 Conn. 

432,436,593 A.2d 1383 (1991). If the claimant can thereafter 

establish his clear right to the position, he may bring an 

action in mandamus to seek his own appointment. Beccia v. 

Waterbury, 185 Conn. 445,456-57,441 A.2d 131 (1981). 

In a quo warranto proceeding, the title challenged must be 

to a public office. New Haven Firebird Society v. Board 

of Fire Commissioners, supra, 436; State ex ref. Stage v. 

Mackie, 82 Conn. 398, 400, 74 A. 759 (1909). There are 

two criteria to determine whether a governmental position 

constitutes a public office within the meaning of the quo 

warranto statute: (1) It must have its source in a sovereign 

authority speaking through the constitution or legislative; and 

(2) its incumbent, by virtue of his incumbency, must be vested 

with some portion of the sovereign power which he is to 

exercise for the benefit of the public. State ex ref. Neal v. 
Brethauer, 83 Conn. 143, 146,75 A. 705 (1910). 

*3 In proceedings in the nature of quo warranto, the object is 

to test the actual right to the office and not merely a use under 

color of right. Marsala v. Bridgeport, 15 Conn.App. 323,328, 

544 A.2d 191 (1988); State ex ref. Southey v. Lashar, 81 

Conn. 540,545,542A. 636 (1899). "It is well established that 
in quo warranto proceedings the burden is upon the defendant 

to show a complete title to the office in dispute." Marsala 

v. Bridgeport, supra, 328; State ex ret. Gaski v. Basile, 174 
Conn. 36, 38, 381 A.2d 547 (1977); see State ex rei. Barlow 

v. Kaminsky, 144 Conn. 612,616, 136 A.2d 792 (1957); Stare 

ex ret. Wallen v. Hatch, 82 Conn. 122, 125,72 A.575 (1909); 
State ex ret. Reiley v. Chatfield, 71 Conn. 104, 40 A. 922 

(1898); Cheshire v. McKenney, 182 Conn. 253,256-57,438 
A.2d 88 (1980); see also Beccia v. Waterbury, supra, 456-57. 

Mandamus is the proper remedy for reinstatement of a public 

officer who, despite a clear legal right to remain in office, 

has been wrongfully ousted from that position. Hennessey v. 
Bridgeport, 213 Conn. 656, 569 A.2d 1122 (1990); State ex 

rel. Comstock v. Hempstead, 83 Conn. 554, 556, 78 A.442 
(1910); Thompson v. Troup, 74 Conn. 121, 124,49 A. 907 

(1901); see also Marbury v. Madison, 5 U.S. (I Cranch) 137, 

168-73 (1803). The writ of mandamus is an extraordinary 

remedy to be applied only under exceptional circumstances, 

and is not to be extended beyond its well-intentioned limits. 

Lahiffv. St. Joseph's Total Abstinence Society, 76 Conn. 648, 

651,57 A. 692 (1904); McAllister v. Nichols, 193 Conn. 168, 

171,474A.2d 792 ( 1984) Furthermore, "[m]andamus neither 

gives nor defines rights which one docs not already have. It 

enforces, it commands, performance of a duty. It acts at the 
instance of one having a complete and immediate legal right; 

it cannot and it does not act upon a doubtful or a contested 

right ... " State ex ret. Comstock v. Hempstead, supra, 561; 

McAllister v. Nichols, supra, 171-72. 

A party seeking a writ mandamus must establish: "(l) that 

the plaintiff has a clear legal right to the performance of 

a duty by the defendant; (2) that the defendant has no 

discretion with respect to the performance of that duty; 

and (3) that the plaintiff has no adequate remedy at law." 

Hennessey v. Bridgeport, supra, 659; Vartuli v. Satire, 192 

Conn. 353, 365,472 A.2d 336 (1984); Harlow v. Planning 

& Zoning Commission, 194 Conn. 187, 196, 479 A.2d 

808 (1984). Satisfaction of this demanding test does not, 

however, automatically compel issuance of the requested writ 

of mandamus. Hackett v. New Britain, 2 Conn.App. 225,229, 

477 A.2d 148, cert. denied, 194 Conn. 805, 482 A.2d 710 

(1984). "In deciding the propriety of a Writ of Mandamus, 

the trial court exercises discretion rooted in the principles 
of equity." Hennessey v. Bridgeport, supra, 659; Sullivan v. 

Morgan, 155 Conn. 630,635,236 A.2d 906 (1967). 

I. 
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*4 With this procedural posture in mind, we turn first to 

the facts which the court finds to be proven and supported by 
the affidavits, exhibits, documents submitted by the parties, 
including a transcript of the impeachment hearing held on 

June 28, 2001 and the testimony of the witnesses, Samperi, 
Haley and DeLoatch. 

The plaintiff and the two defendants comprised the three 
member Board of Fire Commissioners for the Allingtown Fire 
District. The plaintiff was elected by the voters of said district 

to a three-year term in June 1999. In June 2000, defendant 
Haley was also elected for a three-year term. The remaining 
defendant, DeLoatch, was appointed by defendant Haley to 

fill a vacancy on the Board as a result of the resignation of 
a former commissioner that became effective July 31, 2000. 
Defendant DeLoatch's appointment to fill this vacancy was 
for the unexpired balance of a term which ended on June 30, 
2001. Each Commissioner is paid by the Fire District the sum 
of $1,000 per year during their term on the Board. 

On June 6, 2001, during the Fire District's monthly public 
meeting, the Board, by a 2-to-0 majority, voted to hire Elmer 

Henderson as the District's Fire Chief. The plaintiff did not 
vote, while the two defendants voted in favor of Henderson. 

This vote came after long and heated private and public 
debate between the plaintiff and the defendants regarding 

Henderson's professional qualifications. It is claimed by the 
defendants that, during private conversations, public forums 

and newspaper interviews during May 2001 and June 2001, 
that the plaintiff, Samperi, made remarks regarding race and 
the gay and lesbian community that could be considered 
and interpreted to be inflammatory, insensitive and racially 
biased toward Henderson, who is an African-American, the 
minority members of the community comprising the district, 

and the gay and lesbian community. It is noted for the 

purposes of placing the plaintiff's comments in context, that 

the defendants are of African-American heritage and the 
plaintiff is a Caucasian. The alleged remark of the plaintiff 

which has sparked the most controversy allegedly occurred 
on June 6, 2001, when the defendants voted in favor of hiring 

Henderson. Immediately after this vote, it is alleged that the 
plaintiff said, "There goes the neighborhood." The defendants 

and their supporters in the community have interpreted that 
remark as a racist and discriminatory comment and "a serious 

breach of ethics." However, no witnesses were presented 
in court to testify that they actually overheard the plaintiff 

make this comment at the meeting of the Board of Fire 
Commissioners on June 6, 2001. The transcript of the June 
28, 2001 "impeachment hearing" does reveal, as previously 

noted, that three people testified that they overheard this 
allegedly racist comment, but for unexplained reasons, the 
defendants never presented them as witnesses to testify at this 

trial. 

The plaintiff, in subsequent public comments, continuously 
denied that this comment was made or that any of his 
comments were racist, and that the dispute was solely over 

the qualifications of Henderson to be hired as the Fire Chief. 
In the New Haven Register, dated May 23,2001, the plaintiff 

is quoted as saying: "I'm not doing this because the guy 
[Henderson] is black." "Haley wants this to be a racial issue; 

it's not." 

*5 Prior to the vote to hire Henderson on June 6, 200 I, 
community activists began calling for the plaintiff's recall and 

removal from office. Defendant, DeLoatch, is quoted on May 
25,2001 as having said, "I see it is time for a change, and 
these attitudes, coming from a commissioner [Samperi], are 

inappropriate." 

On or about June 9, 2001, both defendants were quoted as 

saying they would sign a petition being circulated by the 
West Haven Black Coalition calling for Samperi's ouster 
from the Board. Defendant DeLoatch did actually sign 

and circulate the petitions and defendant Haley was aware 

that his own brother was also circulating the petitions. 
Certainly, defendant DeLoatch's impartiality regarding a fair 
and impartial judgment of the plaintiff was compromised by 

these actions. 

On or about June 16, 2001, the defendants, constituting a 

quorum and a majority of the Board's membership, voted to 
commence impeachment proceedings against the plaintiff. At 

this June 16, 2001 meeting attended by the two defendants, 

defendant Haley appointed himself and defendant DeLoatch 
as a two person "Ethics Commission" to investigate the 

allegations against the plaintiff regarding alleged racist 
comments and discrimination attributed to the plaintiff. This 

formulation of an Ethics Commission was necessary in the 

defendant's view because no Ethics Commission had existed 
in the Allingtown Fire District previous! y. The court finds that 
the District had not previously formulated a code of ethics 

and no code of ethics had ever been voted on or adopted by 

the District. 

After reviewing community petitions calling for the plaintiffs 

removal from the Board, "complaints from the public," and 
newspaper articles, the two defendants concluded that "the 
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appropriate action was an impeachment hearing." Acting as 

the Ethics Commission, they recommended to themselves, as 
a majority quorum of the Board, that the Board schedule an 
impeachment hearing. The defendants, thereafter, acting in 
their capacity as Commissioners of the Fire District, voted 
to schedule an impeachment hearing for June 28, 2001. 
According to defendant Haley's sworn affidavit dated July 
17, 2001, the purpose of this "impeachment" hearing was 

to investigate allegations against Sam peri, by members of 
the District, particularly during the last ten days, and "take 
any appropriate action." A list of charges to which the two 

defendants, acting in the capacity of Ethics Commission, 
found "probable cause" were "broken down and itemized" for 
communication to the plaintiff by the District's legal counsel. 

Prior to the hearing on June 28, 2001, the defendants 

broadened and increased the scope of the impeachable 
offenses against the plaintiff by adding additional charges 
regarding "financial misdoings," according to statements 

attributed to the Board's legal counsel. No evidence of 
financial misconduct by the plaintiff has ever been submitted 
by the defendants during the impeachment proceeding or the 

trial. By the time of the "impeachment hearing" on June 28, 
2001, the plaintiff had been notified of 13 pending "charges 
of impeachment" most of which the Board's legal counsel 
characterized as "violations of state ethics law." Also, by way 

of a letter from the Board's legal counsel to the plaintiff, 
dated June 22, 2001, the plaintiff was notified that the 

impeachment proceeding was justified by General Statutes § 

7-148i through§ 7-148n, inclusive, 3 and§ 1-824 through§ 

1-84, inclusive. This letter also informs the plaintiff that "t]he 
specific Connecticut General Statutes that you have breached 
reflected in our Impeachment Charge Sheet are as follows: 

§ 46a-59, 5 1-84, 7-148i and 7-148." 6 The court finds that 

none of the 13 charges listed on the Impeachment Charge 

Sheet 7 delivered to the plaintiff for use at the June 28,2001 
hearing carry any reference to a violation of state statutes as 
they pertain to any or all of the enumerated Impeachment 
Charges. The plaintiff was not sufficiently informed of the 

specific charges against him and was denied due process of 

law. 

*6 The plaintiff, in filing his actions sounding in mandamus 

and quo warranto, affixed a photocopy of the official 
transcript of the "impeachment proceedings" held on June 28, 
2001 as an exhibit for the court's review and reference. 

The transcript reveals and the court finds that the defendant 

Haley, as Chairman of the Allingtown District Board of 

Fire Commissioners, called the meeting to order. Defendant 
DeLoatch and plaintiff Samperi, who was represented by 
private legal counsel, were present. Despite the fact that the 
plaintiff was a member of said Board and in this official 
capacity had been previously represented by the Board's legal 
counsel, this same attorney was now present to advise the 
defendants, who were prosecuting the impeachment charges 

against the plaintiff. 

The Board's attorney then explained the format of the 
impeachment proceedings and began to read the list of 

impeachment charges when objections from the audience and 
Samperi's counsel caused the two defendant Commissioners 
to call a recess of the proceedings. Following the recess, the 
Board's attorney once again began to read the charges against 

the plaintiff. To each of these charges, Samperi's counsel 
replied that, on his advice, the plaintiff would not reply to any 

of the charges. 

Following the reading of the charges, plaintiffs counsel 
requested a cancellation of the hearing, stating that "there is 
no lawful authority for such a hearing." Plaintiffs counsel 

then proceeded to inform the defendants that Samperi was 
an elected official who had a term of office that would 
not expire until June 30, 2002, and that Article 9 of the 

Connecticut Constitution authorizes impeachment only of 
"the governor and all other executive and judicial officers." 

Plaintiffs counsel also advised the defendants that the Board 
had no powers to recall an elected official. Plaintiffs counsel 

specifically challenged the jurisdiction of the defendants and 
the Board of Fire District Commissioners to conduct an 
impeachment hearing of the plaintiff. The defendants refused 

to cancel the hearing. 

Plaintiffs counsel then demanded that the defendants Haley 

and DeLoatch recuse themselves and disqualify themselves, 
stating that they were essential fact witnesses and they 
had already prejudged the issues. Counsel informed the 
defendants that he was prepared to call the defendants 

as witnesses when defending Samperi. Once again, the 

defendants refused. 

Samperi's counsel then moved to disqualify the Board's legal 

counsel stating that the plaintiff intended to call him as a fact 
witness as well. Samperi's counsel claimed that the Board's 
attorney had a conflict of interest as he was now advising 

two members of the Board against a third member of the 

Board, that being the plaintiff. Defendant Haley's response 
to these objections was "we are going to move forward," 
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in essence, denying the plaintiff's requests. At that time, 

the plaintiff and his counsel left the hearing, refusing to 

recognize the jurisdiction of the Board and the legitimacy of 

the proceedings. The court agrees with the objections of the 

plaintiff and his counsel. 

*7 The hearing then commenced and defendant Haley 

proceeded to call three witnesses to testify that they overheard 

the plaintiff utter the phrase "There goes the neighborhood," 

at the June 6, 2001 meeting of the Board. 

A fourth witness stated that she did not hear the comment, but 

that she was told of it, and that it was a demeaning comment 

and insulting to the African American community. She also 

testified that she had read newspaper articles regarding the 

comment and another comment by the plaintiff regarding the 

gay and lesbian community. Each witness was administered 

an oath by the Board's attorney, and all questioning and direct 

examination of these witnesses was conducted by defendant 
Haley. 

Upon the completion of witness testimony and prior to any 

deliberations regarding a decision as to "impeachment" or 

termination of the plaintiff, defendant Haley addressed the 

members of the audience and made the following remarks: 

The real reason why we are here 

tonight to have this hearing is because 

we felt that, as an elected official, 

someone making these kind of remarks 

and comments should no longer be 

an elected official representing this 

community. 

The court finds that defendant Haley was not an impartial 

tribunal and that he had prejudged the defendant prior to 

instituting the impeachment proceeding against the plaintiff. 

The defendants then called a recess to go into executive 

session to "discuss the issues ." Upon defendant Haley and 

DeLoatch's return to public session, defendant DeLoatch 

made a motion to terminate plaintiff Samperi on violations 

1, 6, 8, 9, 10 and 11 of the Impeachment Charge Sheet. 

Defendant Haley then seconded the motion. Both defendants 

then voted in favor of "impeaching" the plaintiff based on 

those enumerated violations. A subsequent vote by the two 

defendants to terminate the plaintiff as a member of the 

Board of Fire Commissioners also passed with each defendant 

voting in favor of the motion. 

On June 29,2001, the defendants sent a "notice and letter" 

notifying the plaintiff of its decision to "impeach and 

terminate" the plaintiff from his elected position. On July 3, 

200 I, the plaintiff attempted to attend the regular monthly 

meeting of Board and was denied status as a commissioner 

of said Board. At that meeting, defendant Haley declared 

that the plaintiffs position was now vacant, and proceeded to 

appoint the defendant DeLoatch to serve the balance of the 

plaintiffs unexpired term. As previously mentioned herein, 

DeLoatch's own term had expired on June 30,2001, two days 

after he had voted with defendant Haley against the plaintiff. 

DeLoatch had been unsuccessful in the May 2000 election 

for the Board of Fire Commissioners, in an attempt to win 

his own three-year term.ln his sworn affidavit, dated July 17, 

2001, defendant DeLoatch states that "I did not consider that 

I would be asked to serve if Sam peri was terminated from his 

seat during the impeachment ... "The court finds no credibility 

in defendant DeLoatch's statement. 

*8 The court is convinced that DeLoatch and Haley had 

planned to fill the plaintiff's position with DeLoatch prior 

to terminating the plaintiff as a result of the plaintiffs 

impeachment. 

On July 23,2001, the court conducted an evidentiary hearing 

to decide the merits of the defendants' motion to dismiss 

the action, challenging the subject matter jurisdiction of the 

court, to hear the quo warranto action and the mandamus 

action. On July 23, 200 I and July 24, 2001, the court issued 

memorandums of decision, in both the mandamus and quo 

warranto actions, denying the motion to dismiss and asserting 

the court's right to jurisdiction over the subject matter. 

In those decisions, the court stated that (1) the impeachment 

proceedings were illegal; (2) the defendants, though 

acting under the guise of their official capacities as fire 

commissioners,could be sued in their capacity as individuals; 

(3) that the plaintiff did not have to exhaust his administrative 

remedies, where no such remedies existed; and (4) that 

exclusive jurisdiction over quo warranto and mandamus 

actions are reserved to the superior court. 

The evidentiary hearing lasted three days. Testimony was 

received from the defendants, DeLoatch and Haley, and from 

the plaintiff, Samperi. Additional documents and exhibits 

were offered by each side. In reviewing the evidence, the 

court will recite its following finding of facts which are in 

addition to those just recited, herein. 
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The dispute between the plaintiff and the defendants that 
led to the plaintiff's impeachment and ultimate termination 
from his elected position as a fire commissioner had its roots 
in March 2001. At that time, due to the resignation of the 
Allingtown Fire District's Fire Chief, the defendants and the 
plaintiff began the task of recruiting and selecting a new fire 
chief. They agreed that the position should be advertised and 
that these ads would be placed in several newspapers, among 

them, the New Haven Register and the West Haven News. 

The content of the ad was to contain the qualifications for the 
position of Fire Chief. The parties agreed that a Bachelor's 
of Science degree in fire administration and three years of 

supervisory experience were to be necessary qualifications. 
This agreement as to the necessary qualifications occurred at 
a meeting of the Commissioners on or about March 7, 2001. 
Plaintiff and the two defendants were the three members of 
the Commission. This ad containing these qualifications was 
published in several newspapers, including the New Haven 
Register and the West Haven News, during March 200 I. 

The aforementioned ad ran only once due to the fact that 

Commissioners Haley and DeLoatch, without consulting the 
plaintiff, and without a vote of the Commission, agreed to 

change the ad by eliminating the requirement of a Bachelor 
of Science in fire administration. In its place, the defendants 
inserted the term "advanced academic training." This ad 
was then republished at the defendant Haley's instruction 

and insistence. It is noted that the original ad requiring the 
Bachelor of Science degree elicited 19 to 20 responses from 

applicants for the position of fire chief. Once the revised ad 
was published, one additional response was received; that 

being from Elmer Henderson. The plaintiff, upon noticing the 
revised ad and revised job qualifications, protested the change 

in the job qualifications to Chairman Haley, who admitted 
authorizing the change without consulting the plaintiff. 

*9 Subsequently, nine applicants were interviewed by all 

three Commissioners, including the plaintiff. On May 7, 
200 I, a Commission meeting was to be held to discuss 

ongoing labor negotiations between the Commission and 
the firefighter's union, however, the meeting was canceled. 

However, a discussion ensued between the plaintiff and the 
defendant Haley regarding each one's choice for the position 

of Fire Chief. It was during this discussion that it was revealed 
that the plaintiff, defendant DeLoatch and defendant Haley 

were each backing a different candidate for fire chief. As 

negotiations continued between the plaintiff and Haley, the 
two of them finally agreed to support applicant William 

Abbot. This choice was not the person being backed by 
defendant DeLoatch, who was not present. The plaintiff and 
defendant Haley agreed that they would cast their two votes 
for Abbot at the next meeting of the Fire Commission. Their 
two votes would be sufficient to secure the position of Fire 

Chief for Abbot. 

The defendant Haley left the presence of the plaintiff and 

sought out a newspaper reporter who was present to cover 
the Commission's proceedings. Within five minutes and 
without notifying the plaintiff, the defendant Haley informed 
the newspaper reporter that Haley and defendant DeLoatch 
would vote for Elmer Henderson to be the next Fire Chief. 

Haley testified that he changed his mind in the five minute 
period it took to seek out the newspaper reporter. The court 
does not find his excuses for breaking his word and his 

informal agreement with the plaintiff to be credible. 

The Commissions' monthly meeting was then scheduled for 
June 5, 2001, at which time it was the intent of the defendants 

to select Henderson as the new Fire Chief. However, due 
to the lack of compliance with Freedom of Information 
regulations regarding proper notice for the meeting and 

advance posting of an agenda, it was rescheduled for June 
6, 2001. Despite a lack of compliance with Freedom of 
Information regulations that allowed the plaintiff twenty-four 
hours notice of the rescheduled meeting for June 6, 2001, 

the June 6, 2001 meeting did occur. At this June 6, 2001 

meeting, the plaintiff vehemently objected to not being able 
to discuss the prospective hiring of Henderson as the new 

fire chief. He also objected that he had received only a 
handwritten notice of the rescheduled June 6, 2001 hearing, 

and that it had not been delivered to him 24 hours prior to 
the meeting's commencement. By all accounts, the meeting 

was interrupted many times by the supporters of Henderson 

who were present to see him selected as the next fire chief. 
After completing his remarks, objecting to the proceedings 
and the lack of qualifications of Henderson, the plaintiff left 
the meeting. Thereafter, the defendants DeLoatch and Haley 

voted to confirm Henderson as the new fire chief. Their 
unanimous 2-0 vote represented a quorum and a majority of 

the Commission. 

The defendants claim that, as the plaintiff left the meeting, 

several persons heard him utter the phrase, "There goes 
the neighborhood." However, as mentioned previously, no 

witnesses appeared in court to testify that the plaintiff said 

this remark. The plaintiff, while unable to remember his exact 
comments, stated that he believed he said words to the effect 
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of, "God save the Allingtown Fire District," or "There goes 
the Allingtown Fire District." The court makes no finding 
regarding the exact contents or wording of the comments of 
the plaintiff on the evening of June 26, 2001 that led the 
defendants to seek the illegal impeachment and removal of 
the plaintiff from his elected position. 

*10 On June 15, 2001, the plaintiff received a telephone 
call from the defendant Haley at approximately 6:30 p.m. 
notifying the plaintiff of a "special" Commission meeting 

scheduled for June 16, 2001 at 3:00 p.m. The plaintiff 

requested that the meeting be held at a different time, stating 
he was unable to attend. The plaintiff asked the defendant 

Haley what the meeting was about. Haley responded that he 
wanted to review an ongoing legal matter involving petitions 
to terminate or consolidate the fire district, and petitions that 

Haley had received demanding the recall and removal of the 
plaintiff from the Board of Fire Commissioners. It is noted 

that petitions had been circulated for the recall of the plaintiff 
since May 2001. The petition drive had been started by the 
West Haven Black Coalition and Carol Brown. Defendant 
DeLoatch has admitted he helped circulate these petitions and 
had also signed a petition. Defendant Haley admitted that he 

had been aware of the petitions and that even his brother was 
circulating the petitions. 

The court finds that during this phone call, the plaintiff 
informed the defendant that state and local law did not allow 

any recall and removal of the plaintiff from his elected 
position, but that the defendant Haley told the plaintiff that 

the plaintiff was going to be removed from office. 

The court finds that subsequent to the conversation with 
defendant Haley, the plaintiff received a telephone call from 

the Commission's legal counsel. While he was reluctant to do 
so, he was directed by Haley to remove the plaintiff from his 

elected position. Counsel informed the plaintiff that, despite 
his misgivings about the legality of an impeachment, he had 
to proceed to start with removal proceedings against the 

plaintiff because "The Black Coalition and Haley want you 

out, and they pay me my fee." The court finds this testimony 
by the plaintiff credible, and the defendants have offered no 

evidence contesting the plaintiff's version of this telephone 
call. 

On June 16, 200 I, as noted previously, the defendants met to 

discuss how to proceed to have the plaintiff removed as an 

elected Commissioner. It was at this meeting that defendant 
Haley appointed himself and defendant DeLoatch as an 

Ethics Commission and decided to recommend to themselves, 
as Commissioners, that they voted to begin impeachment 
proceedings against the plaintiff. It was at this meeting that 
they did vote to commence impeachment proceedings. 

A hearing on impeachment was scheduled for June 28, 
2001. The court finds that prior to the meeting on June 16, 
2001, there was no existing ethics code for the Fire District 
Commissioners,and there existed no Ethics Commission. The 
only Code of Ethics which existed was in the minds of the 

defendants on June 16, 2001. The plaintiff could not have 
been aware of any code; nor could he have been aware of any 

potential violations of such a nonexistent code. 

The defendant DeLoatch admitted under oath that prior 
to the June 28, 2001 "Impeachment" proceedings, that he 
and defendant Haley had dinner with Chief Henderson 
and Carol Brown of the West Haven Black Coalition at 

the Cafe Allegra. DeLoatch testified that no conversations 
regarding the plaintiff's pending impeachment proceedings 

took place. The court does not find this to be credible, as 
the defendant DeLoatch had denied any such type of meeting 

until confronted by the plaintiff's counsel who had knowledge 
of the exact place, date and time of this meeting and the 
identity of the parties who were present. This dinner meeting 
occurred on June 22, 2001, exactly seven days after the 
defendants voted to commence impeachment proceedings 
and five days before they would be required to act as an 

impartial fact-finding commission hearing the impeachment 

evidence. 

*11 On June 28, 2001, as recited previously, the plaintiff 

was found guilty of several of the charges listed on the 
Impeachment Charge Sheet and was terminated as an elected 
Commissioner for the Allingtown District Board of Fire 

Commissioners. On July 3, 2001, the plaintiff, refusing to 

recognize the legitimacy or legality of his removal from 
elective office, attended the regular monthly meeting of 
the Commission. He was refused Commissioner status by 
defendant Haley, who then proceeded to declare the plaintiff's 

position vacant. The defendant Haley then appointed former 
Commissioner DeLoatch to fill the balance of the plaintiff's 

elective term. 

II. 

The court first must rule on the quo warranto action filed 

by the plaintiff. The court finds that the office of Fire 
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Commissioner is a public office, the plaintiff having duly 
been elected as a public official by the eligible voters of the 
Allingtown Fire District in June 1999. His term is scheduled 
to expire on June 30, 2002. A new elective term would 
commence on July I, 2002 for the plaintiff's present position. 
New Haven Firebird Society v. Board of Fire Commissioners, 

supra, 436. 

The plain~iff has met the two criteria to determine whether a 
governmental position constitutes a public office within the 
meaning of the quo warranto statute. Legislation authorizing a 
fire commission and outlining its duties does exist. Secondly, 
as a fire commissioner, the plaintiff has certain duties which 
he is to exercise for the benefit of the public. State ex ret. Neal 
v. Brethauer, 83 Conn. 143, 146,75 A. 705 (1919). 

The defendant DeLoatch has not met his burden of proof 
to show that he has complete title to the office in dispute. 

Marsala v. Bridgeport, supra, 328; State ex ret. Gaski v. 
Basile, 174 Conn. 36, 38, 381 A.2d 547 (1977). By virtue 

of an illegal impeachment proceeding and termination of the 
plaintiff, the defendant DeLoatch was appointed to a vacant 

position on the Board of Fire Commissioners. The defendant 
DeLoatch argues that he was appointed by the Chairman 
of the Commission, defendant Haley, and that Haley, as 

Chairman, had the power to do so. He also argues that at 
the time he was appointed on July 3, 2001, the position was 
vacant. However, the object of a quo warranto proceeding is 

to test the actual right to the office of Fire Commissioner and 
not merely the color of right. Marsala v. Bridgeport, supra, 

328. 

Article Ninth,§ 1 of the constitution of Connecticut provides: 
"The house of representatives shall have the sole remedy 
of impeaching." Article Ninth, § 2 of the constitution of 

Connecticut provides, in relevant part: "All impeachments 

shall be tried by the senate ... " Article Ninth, § 3 of the 
constitution of Connecticut provides, in relevant part: "The 
governor and all other executive and judicial officers shall 

be liable to impeachment ... " The court in its rulings dated 

July 23,2001 and July 24,2001 that the defendants' motion to 
dismiss be denied, found that the General Assembly has the 
exclusive powers of impeachment, and that the impeachment 
is solely limited to those individuals listed in Article Ninth, 

§ 3 of the constitution of Connecticut. The Allingtown Fire 
District Board of Fire Commissioners did not possess the 

power to impeach the plaintiff Samperi and to remove him 

from his duly elected position as a Fire Commissioner. 
Therefore, the vacancy created by said impeachment did 

----------·----

not exist. The impeachment proceeding conducted by the 
defendants, acting in their official capacities as the Board of 
Fire Commissioners, is hereby declared null and void. That 
being so, the defendant Haley, in his position as Chairman 
of the Board of Fire Commissioners, had no legal authority 
to appoint defendant DeLoatch to a vacant position on said 
Fire Commissioner, caused by the plaintiffs impeachment 
and termination from his elected position. 

*12 The court further finds that the defendant DeLoatch 
has no right to said office and no legal authority to exercise 

the rights, powers or privileges of said office of Fire 
Commissioner. 

The court hereby orders that, effective immediately, said 
Calvin DeLoatch is hereby removed from the office of Fire 

Commissioner for the Allingtown District Board of Fire 
Commissioners, and that said position formerly held by the 

plaintiff Samperi be declared vacant. 

III. 

The plaintiff, pursuant to General Statute§ 52-485, has a writ 

of mandamus seeking to be restored to his elected position 
as a Fire Commissioner. As previously noted, the court, 

by granting the plaintiff a judgment in his quo warranto 
proceeding, has not returned the plaintiff to his position as a 
Fire Commissioner. New Haven Firebird Society v. Board of 

Fire Commissioners, supra, 436. If the plaintiff can thereafter 

establish his clear right to that position, he may bring an action 
in mandamus to seek his appointment to that position. Beccia 

v. Waterbury, 185 Conn. 445,456-57,441 A.2d 131 (1981). 
Mandamus is the proper remedy for reinstatement of a public 
official who, despite a clear legal right to remain in office, 
has been wrongfully ousted from his position. Hennessey v. 

Bridgeport, 213 Conn. 656, 569 A.2d 1122 (1990); State 

ex ret. Comstock v. Hempstead, supra, 556; Marbury v. 

Madison, 5 U.S. (1 Cranch) 137,168-73 (1803). 

The court, by the overwhelming evidence, finds that the 
plaintiff Samperi, by virtue of an illegal impeachment 

proceeding, has been wrongfully terminated from his position 
as a Fire Commissioner. The writ of mandamus is an 

extraordinary remedy and to be used only under exceptional 
circumstances. It is not to be used to enforce a doubtful or 

a contested right. The unprecedented use of an impeachment 
proceeding by the Allingtown District Board of Fire 

Commissioners and the defendants Haley and DeLoatch 
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constitutes such exceptional circumstances, that the court 
is exercising its equitable discretion and hereby grants the 
plaintiff Samperi's writ of mandamus. The plaintiff has no 
other adequate remedy at law. He has demonstrated to the 
court that he has a clear legal right to his elected office and 
a right to exercise the powers, duties and privileges of said 
office. The plaintiff was elected to a three-year term by the 
voters of the Fire District. The defendants attempted to utilize 
a clearly illegal procedure in ousting him from his elected 
position. To deny him the right to complete his term would be 
to deny the rights, not only of the plaintiff, but of the voters 
of the district who elected him. 

The court hereby orders that the plaintiff Samperi be 
immediately restored to his Position as a Fire Commissioner 
of the Allingtown District Board of Fire Commissioners. The 

court further issues injunctive relief enjoining the defendants 
Haley, DeLoatch and the Allingtown District Board of Fire 
Commissioners from preventing or hindering the plaintiff's 
return to his public office, or from preventing him or 

hindering him from performing the rights, privileges, powers 
and duties of said office. 

*13 Pursuant to General Statutes § 52-475 through § 

52-477, 8 the court hereby orders that its judgment not 

be stayed pending any appeal that may be taken by the 
defendants. The court is of the opinion that great and 
irreparable injury will occur should the plaintiff be prevented 
from returning to his elected office by virtue of a stay of 

its judgment pending any appeal by the defendants. The 
plaintiff has been prevented from exercising his duties as a 

Fire Commissioner since June 28,2001. His elective term is 

due to expire on June 30,2002. The appellate process is time
consuming. A final decision on any appeal could realistically 

exhaust the time left in the balance of the plaintiff's term of 

office. A stay pending any appeal could, in effect, render this 
court's judgment moot in its realistic effect. Any stay pending 
appeal would frustrate the intent of this court and frustrate the 
electorate who voted for the plaintiff. To allow the defendants 
to achieve in defeat what they could not gain in victory would 
not be equitable and just. 

In issuing this order regarding a denial of any stay of 

execution of its judgment, the court also relies on Practice 

Book§ 61-ll(c) 9 as the due administrator of justice requires 

that any automatic stay of appeal be terminated for the time 

period to file an appeal or any appeal subsequently filed 
within that time period. 

IV. 

The court's final ruling is on plaintiff's requests for a 

reasonable attorneys fee and the costs incurred by the 
plaintiff. The court addresses this issue in light of its previous 
rulings on July 23, 200 I and July 24, 200 I that the defendants 
Haley and DeLoatch could be sued as individuals as well as in 
their official capacities as Fire Commissioners. The question 
to resolve after reviewing the evidence is (I) whether the 
defendants acted in excess of their legislative authority, and 
(2) were the defendants acting willfully, wantonly, recklessly 

or maliciously outside the scope of their official duties when 

they impeached the plaintiff. Shay v. Rossi. 253 Conn. 134, 
2000. The court looks to see if the defendants' motives were 
improper and self-serving, and if they possessed the requisite 
existence of a state of consciousness with reference to the 

consequences of one's act. I d., 181 . 

The record before the court reveals that, despite the poor 

behavior of the defendants Haley and DeLoatch, and despite 
their illegal and misguided attempt to impeach the plaintiff, 
their conduct prior to the June 16, 2001 decision to impeach 
the plaintiff does not rise to the level of willful, wanton and 

malicious conduct. 

Prior to and including the June 16,2001 decision to impeach 

the plaintiff, the court finds that the defendants submitted 
to the pressure of community activists and not necessarily 

with any personal malice against the plaintiff. The defendant 

Haley sought out information and advice from various state 
agencies regarding the proper types of disciplinary actions 

that might be instituted by the Board of Fire Commissioners 

against the plaintiff. These actions by Haley mute the claim 
that the defendants acted recklessly. 

*14 Upon learning that they had few, if any, alternatives 

as to disciplinary proceedings against the plaintiff, the 
defendants turned to the advice of their legal counsel, who 
counseled and advised them in formulating a plan to seek 
the impeachment of the plaintiff. Acting with legal counsel's 

consent and assistance, they proceeded. This reliance on 
advice of counsel by the defendants, who were lay persons, 
sufficiently insulates them against any claim of personal 

liability as individuals for attorneys fees and costs of the 

plaintiff. 

In so ruling, the court emphasizes that it does not condone 

the behavior of the defendants throughout the entire process 
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from May 2001 through today's date. They acted with a 
complete lack of good judgment and responsibility to their 
duties as Fire Commissioners as it relates to their dealings 
with the plaintiff. They showed a lack of impartiality and 
fairness toward the plaintiff in the manner in which they 
handled the proceedings from June 6, 2001 through the June 
28, 2001 impeachment hearing. There is sufficient evidence 
to question their motives, but the evidence is insufficient to 
rise to the level of willful, wanton, reckless and malicious 
behavior by the defendants. The court, in granting the plaintiff 

costs and a reasonable attorneys fee, orders that those costs 
and fees be assessed against the Allingtown District Board 
of Fire Commissioners. The court further rules that the 
judgments for the plaintiff in the quo warranto and mandamus 
actions be entered against the Allingtown Fire District, and 
the defendants Haley and DeLoatch in their official capacities 

as Fire District Commissioners and not in their individual 
capacities. 

The court reserves decision as to any amounts to be awarded 
to the plaintiff for costs and an attorneys fee and defers any 
decision on such amounts to a further evidentiary hearing. 

Appendix A 

IMPEACHMENT CHARGE SHEET AGAINST 
JOHN SAMPERI IN HIS CAPACITY AS 

COMMISSIONER ON THE ALLINGTOWN 
BOARD OF FIRE COMMISSIONERS 

The following charges all specifically relate to alleged 
statements made by John Samnperi, while acting in his 
official capacity as a Commissioner of the Allingtown Board 
of Fire Commissioners: 

1. Dereliction of duty as you directly disobeyed a standing 
order of the Board of Fire Commissioners of Allingtown 

District to uphold the integrity and professionalism of the 

position of Commissioner by using racial slurs and making 
derogatory comments in reference to "lesbians and gays" and 

racist comments on or about May 23rd, 2001. 

2. Breach of duty as you failed to maintain and cultivate 

goodwill and cooperation of the public and fellow 

commissioners by displaying improper conduct and attention 

to duty; a lack of proper concern for the well-being of all 
persons in the district and a demonstrated a lack of respect 

and consideration for all persons in your actions and words at 

the public hearing on June 6, 2001. 

3. Breach of duty in that you failed to maintain proper 

decorum at a public meeting on June 6, 200 I. 

*15 4. Breach of duty and public faith and trust when 
you misrepresented the truth by stating that you had no 
opportunity to discuss the appointment of the one of the 
applicants for the position of Fire Chief when you in actuality 

had several meetings in the past at the public hearing on June 

6,2001. 

5. Breach of Connecticut General Statutes obligation for 
privacy as a Commissioner and breach of privacy laws 
by disseminating to the public privileged and personal 

information from personal interviews of applicants for the 
position of Fire Chief and from interviews exposing the 

district to potential lawsuits and liability for slanderous 
statements made to the public at the public hearing on June 

6, 2001. 

6. Failure to meet the standard of behavior and moral and 
ethical obligations of a public official by being impolite 
and discourteous to several voters and other persons while 
performing official duties at the June 6, 2001 public hearing. 

7. Breach of position of trust and general policy stemming 

from your public criticism and public comments that, on 
balance, impair discipline by any fellow Commissioner and 

or disrupt harmony among fellow Commissioners, or have a 
detrimental impact on close working relationships for which 

personal loyalty and confidence are necessary, or impede the 
performance of a speaker's duties or interfere with the regular 
operations of the Commission at the public hearing on June 

6, 2001. 

8. Conduct unbecoming a Commissioner by using racial slurs 
and making negative references to "lesbians and gays" and 

other racist comments and thereby undermining confidence 

in your ability to perform your position as a public leader and 
figure of authority within the eyes of the public and schools 

at large within the District on or about May 23, 2001 and at 

the public hearing on June 6, 2001. 

9. Violation of the public trust and faith in the Board 

of Fire Commissioners by using racial slurs and making 

negative references to "lesbians and gays" and other racist 

comments, and thereby undermining confidence in your 
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ability to perform your position as a public leader and figure 

of authority within the eyes of the public and schools at large 

within the District on or about May 23, 200 I and at the public 

hearing on June 6, 2001. 

10. Unethical behavior not appropriate for a Commissioner 

by using racial slurs and making negative references to 

"lesbians and gays" and other racist comments, and thereby 

undermining confidence in your ability to perform your 

position as a public leader and figure of authority within the 

eyes of the public and schools at large within the District on or 

aboutMay23, 2001 and at the public hearing on June 6,2001. 

ll. Immoral statements not appropriate for a Commissioner 

by using racial slurs and making negative references to 

"lesbians and gays" and other racist comments and thereby 

Footnotes 

1 Sec. 52-491. Complaint in the nature of quo warranto. 

undermining confidence in your ability to perform your 

position as a public leader and figure of authority within the 

eyes of the public and schools at large within the District on or 

about May 23,2001 and at the public hearing on June 6, 200 I. 

*16 12. Breach of Fiduciary duty as a Commissioner in that 

you failed to obtain three bids for the repair and reconstruction 

of the firehouse floor on or about budget year 2000. 

13. Breach of fiduciary duty as you signed a contract for 

benefits for the Chief and Deputy Chief for excessive benefits 

past their proper entitlement and without researching their 

current contractual agreements on or about April 4, 2000 

exposing the district to unnecessary expenditure and liability. 

When any person or corporation usurps the exercise of any office, franchise or jurisdiction, the Superior Court may proceed. on a 

complaint in the nature of a quo warranto, to punish such person or corporation for such usurpation, according to the course of the 

common law and may proceed therein and render judgment according to the course of the common law. 

Sec. 52-492. Quo warranto; costs to prevailing party; bond. 

When a complaint in the nature of a quo warranto is brought, the court shall award costs to the prevailing party against the other 

party as in other civil cases. 

The party who brings the complaint shall in all cases give bond to the other party for costs, as by law required in other civil actions. 

Sec. 52-93. Order in the nature of prerogative writs. 

Any court having cognizance of writs of habeas corpus, mandamus, quo warranto, prohibition or ne exeat may, in any action 

pending before it, make any order, interlocutory or final, in the nature of any such writ, to the extent of its jurisdiction. so far as 

it may appear to be an appropriate form of relief. 

Sec. 52-494. Notice of rules and writs. 

All notices of rules and writs issued under the provisions of this chapter shall be directed to a proper officer and served by leaving 

a true and attested copy with the defendant at such time as the court or judge directs; and such court or judge may prescribe a 

reasonable time for the appearance of the parties. 

2 Sec. 52-485. Writ of mandamus. 
(a) The Superior Court may issue a writ of mandamus in any case in which a writ of mandamus may by law be granted, and may 

proceed therein and render judgment according to rules made by the judges of the Superior Court or, in default thereof, according 

to the course of the common law. 

(b) When any writ of mandamus has been issued, requiring the party to whom it is directed to make a return, if the party fails to 

do so, the court may issue a peremptory mandamus. 

(c) Any common law requirement that the state's attorney participate in any way in an action for mandamus is abolished. 

3 Sec. 7-148i. Discriminatory practices defined. Boards authorized. 
Any town, city or borough, by charter or ordinance, may adopt a code of prohibited discriminatory practices and may establish or 

designate a board, commission, council, committee or other agency to investigate any allegation of discriminatory practice. For 

the purposes of sections 7-148i to 7-148n, inclusive, and subparagraph (B) of subdivision (9) of subsection (c) of section 7-148, 

"discriminatory practice" means a violation of section 46a-58, 46a-59, 46a-60, 46a-64, 46a-64c or 46a-66. 

Sec. 7-148j. Powers of boards. 

Any board, commission, council, committee or other agency established or designated pursuant to sections 7-148i to 7-148n, 

inclusive, and subparagraph (B) of subdivision (9) of subsection (c) of section 7-148, maybe given the following powers: (I) The 

power to issue subpoenas or subpoenas duces tecum, enforceable upon application to the Superior Court, to compel the attendance 

of persons at hearings and the production of books, documents, records and papers; (2) the power to issue written interrogatories 
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and require written answers under oath thereto, enforceable upon application to the Superior Court; (3) the power to hold hearings 

relating to any allegation of discriminatory practice which it has found reasonable cause to believe has occurred and to issue any 

appropriate orders including those authorized by section 46a-86; and ( 4) the power to petition the Superior Court for enforcement of 

any order issued by it upon a finding that a violation of the local code of prohibited discriminatory practices has occurred, including 

the power to petition the superior court for temporary injunctive relief upon a finding that irreparable harm to the complainant will 

otherwise occur or for any other relief authorized by sections 46a-89 and 46a-90a. 

Sec. 7-148k. Complaints. Hearings. 

Any complaint filed pursuant to sections 7-148i to 7-148n, inclusive, and subparagraph (B) of subdivision (9) of subsection (c) of 

section 7-148 shall be made under oath. No finding of a violation of a local code of prohibited discriminatory practices shall be made 

except after a hearing. The respondent at any such hearing shall be given reasonable advance written notice of the hearing, shall 

be entitled to be represented by counsel, and shall be permitted to testify and present and cross-examine witnesses. The decision 

resulting from the hearing shall be in writing and shall include written findings of the facts upon which the decision is based. 

Sec. 7-148/.Appeals. 

Any person aggrieved by any order of the board, commission, council, committee or other agency established or designated 

pursuant to sections 7-148i to 7-148n, inclusive, and subparagraph (B) of subdivision (9) of subsection (c) of section 7-148 may 

appeal to the State Commission on Human Rights and Opportunities. 

Any such appeal shall be filed within thirty days of the mailing of the written decision. 

Sec. 7-148m. Actions of State Commission on Human Rights and Opportunities to supersede local action. 

Any action by the State Commission on Human Rights and Opportunities which involves the same parties and subject matter as an 

action filed with a local commission on equal rights and opportunities shall supersede the action brought with the local commission, 

except that the State Commission on Human Rights and Opportunities may admit into evidence the results of any investigation of 

a complaint filed with the local commission, or the decision entered on such a complaint by the local commission, and accord to 

such investigation or such decision the weight that may be appropriate under the facts and circumstances of the case. 

Sec. 7-148n. Local boards may assume powers to investigate discriminatory practices. 

Any board, commission, council, committee or other agency which has been established or designated to investigate allegations 

of discriminatory practices by the charter or an ordinance of any town, city or borough prior to May 23, 1980. may assume the 

powers granted to such agencies under sections 7-148i to 7-148n, inclusive, and subparagraph (B) of subdivision (9) of subsection 

(c) of section 7-148 if the charter or ordinance creating or designating such agency is not in conflict with the provisions of sections 

7-l48i to 7-148n, inclusive, and subparagraph (B) of subdivision (9) of subsection (c) of section 7-148. 

4 Sec 1-82 Complaints. Procedure. Time limits. Investigation; notice; hearings. Attorneys fees. Damages for complaints without 

foundation. 

(a)( I) Upon the complaint of any person on a form prescribed by the commission, signed under penalty of false statement, or upon 

its own complaint, the commission shall investigate any alleged violation of this part. Not later than five days after the receipt 

or issuance of such complaint, the commission shall provide notice of such receipt or issuance and a copy of the complaint by 

registered or certified mail to any respondent against whom such complaint is filed and shall provide notice of the receipt of such 

complaint to the complainant. When the commission undertakes an evaluation of a possible violation of this part prior to the filing 

of a complaint by the commission, the subject of the evaluation shall be notified within five business days after a commission staff 

member's first contact with a third party concerning the matter. 

(2) In the conduct of its investigation of an alleged violation of this part, the commission shall have the power to hold hearings, 

administer oaths, examine witnesses, receive oral and documentary evidence, subpoena witnesses under procedural rules adopted 

by the commission as regulations in accordance with the provisions of chapter 54 to compel attendance before the commission and 

to require the production for examination by the commission of any books and papers which the commission deems relevant in any 

matter under investigation or in question. In the exercise of such powers, the commission may use the services of the state police, 

who shall provide the same upon the commission's request. The commission shall make a record of all proceedings conducted 

pursuant to this subsection. Any witness summoned before the commission shall receive the witness fee paid to witnesses in the 

courts of this state. During the investigation the respondent shall have the right to appear and be heard and to offer any information 

which may tend to clear him of probable cause to believe he has violated any provision of this part. The respondent shall also 

have the right to be represented by legal counsel and to examine and cross-examine witnesses. Not later than ten days prior to the 

commencement of any hearing conducted pursuant to this subsection, the commission shall provide the respondent with a list of 

its intended witnesses. The commission shall make no finding that there is probable cause to believe the respondent is in violation 

of any provision of this part except upon the concurring vote of four of its members. 

(b) If a preliminary investigation indicates that probable cause exists for the violation of a provision of this part, the commission 

shall initiate hearings to determine whether there has been a violation of this part. A judge trial referee, who shall be assigned 
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by the Chief Court Administrator and who shall be compensated in accordance with section 52-434 out of funds available to the 

commission, shall preside over such hearing and shall rule on all matters concerning the application of the rules of evidence, which 

shall be the same as in judicial proceedings. The trial referee shall have no vote in any decision of the commission. All hearings 

of the commission held pursuant to this subsection shall be open. At such hearing the commission shall have the same powers as 

under subsection (a) of this section and the respondent shall have the right to be represented by legal counsel, the right to compel 

attendance of witnesses and the production of books, documents, records and papers and to examine and cross-examine witnesses. 

Not later than ten days prior to the commencement of any hearing conducted pursuant to this subsection, the commission shall 

provide the respondent with a list of its intended witnesses. The judge trial referee shall, while engaged in the discharge of his 

duties as provided in this subsection, have the same authority as is provided in section 51-35 over witnesses who refuse to obey a 

subpoena or to testify with respect to any matter upon which such witness may be lawfully interrogated, and may commit any such 

witness for contempt for period no longer than thirty days. The commission shall make a record of all proceedings pursuant to this 

subsection. The commission shall find no person in violation of any provision of this part except upon the concurring vote of five 

of its members. Not later than fifteen days after the public hearing conducted in accordance with this subsection, the commission 

shall publish its finding and a memorandum of the reasons therefor. Such finding and memorandum shall be deemed to be the 

final decision of the commission on the matter for the purposes of chapter 54. The respondent, if aggrieved by the finding and 

memorandum, may appeal therefrom to the Superior Court in accordance with the provisions of section 4-183. 

(c) If the commission finds,after a hearing pursuant to this section, that there is no probable cause to believe that a public official or 

state employee has violated a provision of this part or that a public official or state employee has not violated any such provision, or 

if a court of competent jurisdiction overturns a finding by the commission of a violation by such a respondent, the state shall pay the 

reasonable legal expenses of the respondent as determined by the Attorney General or by the court if appropriate. If any complaint 

brought under the provisions of this part is made with the knowledge that it is made without foundation in fact, the respondent shall 

have a cause of action against the complainant for double the amount of damage caused thereby and if the respondent prevails in 

such action, he may be awarded by the court the costs of such action together with reasonable attorneys fees. 

(d) No complaint may be made under this section except within three years next after the violation alleged in the complaint has 

been committed. 

(e) No person shall take or threaten to take official action against an individual for such individual's disclosure of information to 

the commission under the provisions of this part. After receipt of information from an individual under the provisions of this part, 

the commission shall not disclose the identity of such individual without his consent unless the commission determines that such 

disclosure is unavoidable during the course of an investigation. 

Sec l-83 Statements of financial interests. Filing requirements. Ethics statements. 

(a)(l) All state-wide elected officers, members of the General Assembly, department heads and their deputies, members of the 

Gaming Policy Board, the executive director of the Division of Special Revenue within the Department of Revenue Services, 

members or directors of each quasi-public agency, members of the Investment Advisory Council, state marshal and such members 

of the Executive Department and such employees of quasi-public agencies as the Governor shall require, shall file, under penalty 

of false statement, a statement of financial interests for the preceding calendar year with the commission on or before the May 

first next in any year in which they hold such a position. Any such individual who leaves his or her office or position shall file a 

statement of financial interests covering that portion of the year during which such individual held his or her office or position. 

The commission shall notify such individuals of the requirements of this subsection within thirty days after their departure from 

such office or position. Such individuals shall file such statement within sixty days after receipt of the notification. 

(2) Each state agency, department, board and commission shall develop and implement, in cooperation with the Ethics Commission, 

an ethics statement as it relates to the mission of the agency, department, board or commission. The executive head of each 

such agency, department, board or commission shall be directly responsible for the development and enforcement of such ethics 

statement and shall file a copy of such ethics statement with the Department of Administrative Services and the Ethics Commission. 

(b)(l) The statement of financial interests, except as provided in subdivision (2) of this subsection, shall include the following 

information for the preceding calendar year in regard to the individual required to file the statement and the individual's spouse 

and dependent children residing in the individual's household: (A) The names of all businesses with which associated; (B) the 

category or type of all sources of income in excess of one thousand dollars, without specifying amounts of income; (C) the name 

of securities in excess of five thousand dollars at fair market value owned by such individual, spouse or dependent children or held 

in the name of a corporation, partnership or trust for the benefit of such individual, spouse or dependent children; (D) the existence 

of any known blind trust and the names of the trustees; (E) all real property and its location, whether owned by such individual, 

spouse or dependent children or held in the name of a corporation, partnership or trust for the benefit of such individual, spouse or 

dependent children; (F) the names and addresses of creditors to whom the individual, the individual's spouse or dependent children, 

individually, owed debts of more than ten thousand dollars; and (G) any leases or contracts with the state held or entered into by 
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the individual or a business with which he was associated. (2) The statement of financial interests filed by state marshals shall 

include only amounts and sources of income earned in their capacity as state marshals. 

(c) The statement of financial interests filed pursuant to this section shall be a matter of public information, except the list of names, 

filed in accordance with subparagraph (F) of subdivision (I) of subsection (b) of this section shall be sealed and confidential and for 

the use of the commission only after a complaint has been filed under section 1-82 and such complaint has been determined by a vote 

of the commission to be of sufficient merit and gravity to justify the unsealing of such list or lists and not open to public inspection 

unless the respondent requests otherwise. If the commission reports its findings to the Chief State's Attorney in accordance with 

subsection (c) of section 1-88, the commission shall tum over to the Chief State's Attorney such relevant information contained 

in the statement as may be germane to the specific violation or violations or a prosecutorial official may subpoena such statement 

in a criminal action. Unless otherwise a matter of public record, the Ethics Commission shall not disclose to the public any such 

subpoena which would be exempt from disclosure by the issuing agency. 

(d) Any individual who is unable to provide information required under the provisions of subdivision (I) of subsection (b) of this 

section by reason of impossibility may petition the commission for a waiver of the requirements. 

Sec. 1-84. (Formerly Sec. 1-66). Prohibited activities. 

(a) No public official or state employee shall, while serving as such, have any financial interest in, or engage in, any business, 

employment, transaction or professional activity, which is in substantial conflict with the proper discharge of his duties or 

employment in the public interest and of his responsibilities as prescribed in the laws of this state, as defined in section 1-85. 

(b) No public official or state employee shall accept other employment which will either impair his independence of judgment 

as to his official duties or employment or require him, or induce him, to disclose confidential information acquired by him in the 

course of and by reason of his official duties. 

(c) No public official or state employee shall wilfully and knowingly disclose, for financial gain, to any other person, confidential 

information acquired by him in the course of and by reason of his official duties or employment and no public official or state 

employee shall use his public office or position or any confidential information received through his holding such public office 

or position to obtain financial gain for himself, his spouse, child, child's spouse, parent, brother or sister or a business with which 

he is associated. 

(d) No public official or state employee or employee of such public official or state employee shall agree to accept, or be a 

member or employee of a partnership, association, professional corporation or sole proprietorship which partnership, association, 

professional corporation or sole proprietorship agrees to accept any employment, fee or other thing of value, or portion thereof, 

for appearing, agreeing to appear, or taking any other action on behalf of another person before the Department of Banking, 

the Claims Commissioner, the Office of Health Care Access, the Insurance Department, the office within the Department of 

Consumer Protection that carries out the duties and responsibilities of sections 30-2 to 30-68m, inclusive, the Department of 

Motor Vehicles, the State Insurance and Risk Management Board, the Department of Environmental Protection, the Department 

of Public Utility Control, the Connecticut Siting Council, the Division of Special Revenue within the Department of Revenue 

Services, the Gaming Policy Board within the Department of Revenue Services or the Connecticut Real Estate Commission; 

provided this shall not prohibit any such person from making inquiry for information on behalf of another before any of 

said commissions or commissioners if no fee or reward is given or promised in consequence thereof. For the purpose of 

this subsection, partnerships, associations, professional corporations or sole proprietorships refer only to such partnerships, 

associations, professional corporations or sole proprietorships which have been formed to carry on the business or profession 

directly relating to the employment, appearing, agreeing to appear or taking of action provided for in this subsection. Nothing 

in this subsection shall prohibit any employment, to appear or taking action before any municipal board, commission or council. 

Nothing in this subsection shall be construed as applying (1) to the actions of any teaching or research professional employee of 

a public institution of higher education if such actions are not in violation of any other provision of this chapter, (2) to the actions 

of any other professional employee of a public institution of higher education if such actions are not compensated and are not in 

violation of any other provision of this chapter, (3) to any member of a board or commission who receives no compensation other 

than per diem payments or reimbursement for actual or necessary expenses, or both, incurred in the performance of the member's 

duties or (4) to any member or director of a quasi-public agency. Notwithstanding the provisions of this subsection to the contrary, 

a legislator, an officer of the General Assembly or part-time legislative employee may be or become a member or employee of 

a firm, partnership, association or professional corporation which represents clients for compensation before agencies listed in 

this subsection, provided the legislator, officer of the General Assembly or part-time legislative employee shall take no part in 

any matter involving the agency listed in this subsection and shall not receive compensation from any such matter. Receipt of a 

previously established salary, not based on the current or anticipated business of the firm, partnership, association or professional 

corporation involving the agencies listed in this subsection, shall be permitted. 
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(e) No legislative commissioner or his partners, employees or associates shall represent any person subject to the provisions of 

part II concerning the promotion of or opposition to legislation before the General Assembly, or accept any employment which 

includes an agreement or understanding to influence, or which is inconsistent with, the performance of his official duties. 

(f) No person shall offer or give to a public official or state employee or candidate for public office or his spouse, his parent, 

brother, sister or child or spouse of such child or a business with which he is associated, anything of value, including but not limited 

to, a gift, loan, political contribution, reward or promise of future employment based on any understanding that the vote, official 

action or judgment of the public official, state employee or candidate for public office would be or had been influenced thereby. 

(g) No public official or state employee or candidate for public office shall solicit or accept anything of value, including but not 

limited to, a gift, loan, political contribution, reward or promise of future employment based on any understanding that the vote, 

official action or judgment of the public official or state employee or candidate for public office would be or had been influenced 

thereby. 

(h) Nothing in subsection (f) or (g) of this section shall be construed (l) to apply to any promise made in violation of subdivision 

(6) of section 9-333x or (2) to permit any activity otherwise prohibited in section 53a-147 or 53a-148. 

(i) No public official or state employee or member of his immediate family or a business with which he is associated shall enter 

into any contract with the state, valued at one hundred dollars or more, other than a contract of employment as a state employee or 

pursuant to a court appointment, unless the contract has been awarded through an open and public process, including prior public 

offer and subsequent public disclosure of all proposals considered and the contract awarded. In no event shall an executive head of 

an agency, as defined in section 4-166, including a commissioner of a department, or an executive head of a quasi-public agency, as 

defined in section 1-79, or his immediate family or a business with which he is associated enter into any contract with that agency or 

quasi-public agency. Nothing in this subsection shall be construed as applying to any public official who is appointed as a member 

of the executive branch or as a member or director of a quasi-public agency and who receives no compensation other than per diem 

payments or reimbursement for actual or necessary expenses, or both, incurred in the performance of his duties unless such public 

official has authority or control over the subject matter of the contract. Any contract made in violation of this subsection shall be 

voidable by a court of competent jurisdiction if the suit is commenced within ninety days of the making of the contract. 

(j) No public official, state employee or candidate for public office, or a member of any such person's staff or immediate family 

shall knowingly accept any gift, as defined in subsection (e) of section 1-79, from a person known to be a registrant or anyone 

known to be acting on behalf of a registrant. 

(k) No public official or state employee shall accept a fee or honorarium for an article, appearance or speech, or for participation 

at an event, in the public official's or state employee's official capacity, provided a public official or state employee may receive 

payment or reimbursement for necessary expenses for any such activity in his official capacity. If a public official or state employee 

receives such a payment or reimbursement for lodging or out-of-state travel or both, the official or employee shall, within thirty 

days, file a report of the payment or reimbursement with the commission, unless the payment or reimbursement is provided by the 

federal government or another state government. If a public official or state employee does not file such report within such period, 

either intentionally or due to gross negligence on the public officials or state employee's part, the public official or state employee 

shall return the payment or reimbursement. If any failure to file such report is not intentional or due to gross negligence on the 

part of the public official or state employee, the public official or state employee shall not be subject to any penalty under this 

chapter. When a public official or state employee attends an event in this state in the public official's or state employee's official 

capacity and as a principal speaker at such event and receives admission to or food or beverage at such event from the sponsor 

of the event, such admission or food or beverage shall not be considered a gift and no report shall be required from such official 

or employee or from the sponsor of the event. 

(I) No public official or state employee, or any person acting on behalf of a public official or state employee, shall wilfully and 

knowingly interfere with, influence, direct or solicit existing or new lobbying contracts, agreements or business relationships for 

or on behalf of any person. 

(m) No public official or state employee shall knowingly accept, directly or indirectly, any gift, as defined in subsection (e) of 

section 1-79, from any person the official or employee knows or has reason to know: (1) Is doing business with or seeking to 

do business with the department or agency in which the official or employee is employed or (2) is engaged in activities which 

are directly regulated by such department or agency. No person shall knowingly give, directly or indirectly, any gift or gifts in 

violation of this provision. 

(n) As used in this subsection, "investment services" means legal services, investment banking services, investment advisory 

services, underwriting services, financial advisory services or brokerage firm services. The Treasurer shall not pay any 

compensation, expenses or fees or issue any contract to any firm which provides investment services when ( 1) a political committee, 

as defined in section 9-333a, established by such firm, or (2) an individual who is an owner of such firm or employed by such 

firm as a manager, officer, director, partner or employee with managerial or discretionary responsibilities to invest, manage 

V\festtawNexr © 2013 Thomson Reuters. No claim to original U.S. Government Works. 15 



Sam peri v. Deloatch, Not Reported in A.2d (2001) 

funds or provide investment services for brokerage, underwriting and financial advisory activities which are in the statutory and 

constitutional purview of the Treasurer, has made a contribution, as defined in section 9-333b. on or after October I. 1995, to. 

or solicited contributions on or after said date on behalf of, any exploratory committee or candidate committee, as defined in 

section 9-333a, established by a candidate for nomination or election to the office of Treasurer. The Treasurer shall not pay any 

compensation, expenses or fees or issue any contract to such firms and individuals during the term of office as Treasurer, including, 

for an incumbent Treasurer seeking reelection, any remainder of the current term of office. 

5 See. 46a-59. (Formerly Sec. 53-35a). Discrimination in associations of licensed persons prohibited. Penalty. 

(a) It shall be a discriminatory practice in violation of this section for any association, board or other organization the principal 

purpose of which is the furtherance of the professional or occupational interests of its members, whose profession, trade or 

occupation requires a state license, to refuse to accept a person as a member of such association, board or organization because 

of his race, national origin, creed, sex or color. 

(b) Any association, board or other organization which violates the provisions of this section shall be fined not less than one 

hundred dollars nor more than five hundred dollars. 

6 Sec. 7-148. Scope of municipal powers reads in relevant part: 

(9) Human rights. (A) Provide for fair housing; 

(B) Adopt a code of prohibited discriminatory practices; 

(10) Miscellaneous. (A) Make all lawful regulations and ordinances in furtherance of any general powers as enumerated in this 

section, and prescribe penalties for the violation of the same not to exceed one hundred dollars, unless otherwise specifically 

provided by the general statutes. Such regulations and ordinances may be enforced by citations issued by designated municipal 

officers or employees, provided the regulations and ordinances have been designated specifically by the municipality for 

enforcement by citation in the same manner in which they were adopted and the designated municipal officers or employees 

issue a written warning providing notice of the specific violation before issuing the citation; 

(B) Adopt a code of ethical conduct ... 

7 This document is attached as Appendix A. 

8 Sec. 52-475. Dissolution of temporary injunction. 

(a) When a temporary injunction is granted in any action before its return day, it may be dissolved or modified by the Superior 

Court or by any judge of the Superior Court. 

A written motion for dissolution shall be preferred before the return day. 

(b) After the return day, a motion to dissolve a temporary injunction shall be addressed to the court location in which the action is 

pending, or, if the court at such location is not actually in session, to a judge thereof. If the judge is unable for any reason to hear 

the motion, it shall be heard and determined by the superior court at another location or by any other judge of the Superior Court. 

Sec. 52-476. Continuance pending appeal. 

When a temporary injunction has been granted and upon final hearing judgment has been rendered adverse to its continuance, 

either party may apply to the court rendering the judgment, representing that he intends to appeal the case to the court having 

jurisdiction and praying that the temporary injunction may be continued until the final decision therein. 

Unless the court is of the opinion that great and irreparable injury will be done by the further continuance of the injunction, or 

that the application was made only for delay and not in good faith, the court shall continue the injunction until a final decision 

is rendered in the court having jurisdiction. 

Sec. 52-477. Permanent injunction; stay pending appeal. 

When judgment has been rendered for a permanent injunction ordering either party to perform any act, the court, upon an application 

similar to that mentioned in section 52-476, shall stay the operation of such injunction until a final decision in the court having 

jurisdiction, unless the court is of the opinion that great and irreparable injury will be done by such stay or that such application 

was made only for delay and not in good faith. 

9 Sec. 61-11. Stay of Execution in Noncriminal Cases 

(a) Automatic stay of execution 

Except where otherwise provided by statute or other law, proceedings to enforce or carry out the judgment shall be automatically 

stayed until the time to take an appeal has expired. If an appeal is filed, such proceedings shall be stayed until the final determination 

of the cause. If the case goes to judgment on appeal, any stay thereafter shall be in accordance with section 7!-6 (motions 

for reconsideration), section 84-3 (petitions for certification by the Connecticut Supreme Court), and section 71-7 (petitions for 

certiorari by the United States Supreme Court). 

(b) Matters in which no automatic stay is available under this rule 

Under this section, there shall be no automatic stay in actions concerning attorneys pursuant to chapter 2 of these rules, in juvenile 

matters brought pursuant to chapters 26 through 35, or in any administrative appeal except as otherwise provided in this subsection. 
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In addition, no automatic stay shall apply to orders of periodic alimony, support, custody or visitation in domestic relations matters 

brought pursuant to chapter 25 or to any later modification of such orders. 

Unless a court shall otherwise order, any stay that was in effect during the pendency of any administrative appeal in the trial court 

shall continue until the filing of an appeal or the expiration of the appeal period, or any new appeal period, as provided in section 

63-l. If an appeal is filed, any further stay shall be sought pursuant to section 61-12. 

For purposes of this rule, "administrative appeal" means an appeal taken from a final judgment of the trial court or the compensation 

review board rendered in an appeal from a decision of any officer, board, commission, or agency of the state or of any political 

subdivision thereof. In addition to. appeals taken pursuant to the Uniform Administrative Procedure Act, "administrative appeal" 

includes, among other matters, zoning appeals, teacher tenure appeals, tax appeals and unemployment compensation appeals. 

(c) Termination of stay 

Termination of a stay may be sought in accordance with subsection (d) of this rule. If the judge who tried the case is of the opinion 

that (I) an extension to appeal is sought, or the appeal is taken, only for delay or (2} the due administration of justice so requires, 

the judge may at any time, upon motion and hearing or sua sponte, order that the stay be terminated. 

(d) Motions to terminate stay 

A motion to terminate a stay of execution may be filed before judgment; if it is, it may be ruled upon when judgment is entered. 

If such a motion is filed before judgment, or after judgment but before an appeal, it shall be filed in triplicate with the clerk of the 

superior court. If it is filed after an appeal is filed, an original and three copies shall be filed with the appellate clerk, who shall 

forward the motion to the judge who tried the case. That judge shall file any ruling thereon with the appellate clerk and with the 

clerk of the trial court where the matter was tried. If the judge who tried the case is unavailable, the motion shall be forwarded 

to the clerk of the court in the judicial district where the case was tried, who shall assign the motion for a hearing and decision 

to any judge of the superior court. 

(e) Motions to request stay 

Requests for a stay pending appeal where there is no automatic stay shall be governed by section 61-12. 
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It is within the trial court's discretion to determine whether 
due administration of justice warrants the termination of a 
stay of execution. Northeastern Gas Transmission Co. v. 
Benedict, 139 Conn. 36, 40-41, 189 A.2d 379 (1952). The 
determination of whether "due administration of justice" 
requires a termination of an automatic stay must involve an 
analysis in which the following principles are considered: 
(I) the likelihood of success on appeal; (2) the irreparability 
of injury to be suffered if the stay is lifted; (3) the 
effect of the stay on other parties to the proceedings; and 
(4) the public interest. Griffin Hospital v. Commission of 
Hospitals, 196 Conn. 451, 456-57, 493 A.2d 229 (1985). 
These considerations involve essentially the application of 
familiar equitable principles in the context of adjusting the 
rights of the parties during the pendency of litigation until a 
final determination on the merits. See Stocker v. Waterbury, 

154 Conn. 446, 451, 226 A.2d 514 (1967); Sisters of St. 
Joseph Corporation v. Atlas Sand, Gravel & Stone Co., 120 
Conn. 168, 176-77, 180 A. 303 (1935). "It is not possible 
to reduce all of the considerations involved in stay orders 
to a rigid formula, however, as the commission claims the 
federal standards to require." Griffin Hospital v. Commission 
of Hospitals, 196 Conn. 458. "While we thus approve the 
'balancing of the equities' test ... we do not in its application 
eschew such factors as the likely outcome of the appeal, the 
irreparability of the prospective harm to the applicant, or the 
effect of delay in implementation of the order upon other 
parties as well as upon the public interest. /d., at 458-59. The 
trial court is vested with a large measure of discretion in the 
granting or terminating of stays, so long as, that discretion is 
not abused. !d., at 459; Hartford v. Hartford Electric Light 
Co., 172 Conn. 13, 14, 372 A.2d 130 (1976); Northeastern 

Gas Transmission Co. v. Benedict, supra, at 4l. 

The court has reviewed the record and the testimony from 
both the original quo warranto proceedings and the hearing 
on the motion to terminate the automatic stay of execution. 
The court has balanced the equities and considered such 
factors as the likely outcome of the appeal, the irreparability 
of the prospective harm to the applicant, the effect of delay 
in implementation of the order upon other parties, as well 
as, upon the public interest. The court finds in the interests 
of justice that the motion to terminate the automatic stay of 
execution must be denied. 

*3 The court, in rendering its decision in the underlying 
quo warranto action was called upon to interpret those 
sections of the Fairfield Town Charter regarding the 
Fairfield Conservation Commission and its relationship to 

the Regulations of the Inland Wetlands and Watercourses 
Agency. "It is well established that a [town's] charter is the 
fountainhead of municipal powers ... The charter serves as an 
enabling act, both creating power and prescribing the form 
in which it must be exercised." (Citations omitted; internal 
quotation marks omitted.) West Hartford Taxpayers Assn., 
Inc. v. Streeter, 190 Conn. 736,742,462 A.2d 379 (1983); 
Palermo v. Ulatowski, 97 Conn.App. 521, 524, 904 A.2d 
1278, (2006) cert. denied, 280 Conn. 936, 909 A.2d 961 
(2006). "The city's powers are thus limited to those that the 
charter expressly grants and to those that, by implication, are 
necessary to the exercise of the powers expressly granted." 
!d.; see also, Simons v. Canty, 195 Conn. 524,530,488 A.2d 
1267 (1985); Cheshire v. Mckenney, 182 Conn. 253,256,438 
A.2d 88 (1980). "If the charter points out a particular way in 
which any act is to be done or in which an officer is to be 
elected, then, unless these forms are pursued in the doing of 
the act or in the electing of the officer, the act or the election 
is not lawful." State ex ret. Southey v. Lashar, 71 Conn. 540, 
546,42 A. 636; Bredice v. Norwalk, 152 Conn. 287,292-93, 

206 A.2d 433 (1964). 

The court recognizes that quo warranto proceedings are 
infrequent, and a court should tread carefully when inserting 
itself into the day to day operation of local government. The 
court does not take lightly, the need to remove an office 
holder or public servant from the position that he or she 
holds. Likewise, the interpretation of a town charter requires 
a careful analysis, as the charter has, in effect, been approved 
and amended over its life with the support and the will of the 

citizens that it seeks to govern. 

Prior to this decision the court has issued multiple 
written decisions analyzing in detail the various issues 
that have arisen, including standing, public office, subject 
matter jurisdiction and the sufficiency of the plaintiffs' 
complaint. The court subsequently issued a thirty-four-page 
memorandum of decision in favor of the plaintiffs, which, if 
affirmed by the Appellate Court, will remove the defendant 
Weddle from his appointed position as a wetlands compliance 
officer for the Town of Fairfield and the Conservation 
Commission. The issues in this matter are complex. The court 
finds that the appeal of the court's ruling is not taken for delay. 

As noted, the court recognizes that the issues are unique and 
are not of an "everyday" variety. While the court feels it 
has correctly interpreted the relevant sections of the Fairfield 
Town Charter as they apply to Weddle and his appointment, 
the court is not in the position to act in review of its own 

WesttawNexr© 2013 Thomson Reuters. No claim to original U.S. Government Works. 2 



~~teson v. Weddle, Not Reported in A.3d (2010) 

decision in assessing the likelihood of the defendant's success 

in his appeal; especially when given the rarity of quo warranto 

actions and the necessity to interpret the Fairfield Town 

Charter. 

*4 The court further finds that the public interest is being 

protected, as it relates to potential environmental concerns 

that have been voiced by the plaintiffs. The site for the project 

known as the Fairfield Metro Center is currently overseen 

by several town and state agencies and other environment 

professionals who review the ongoing development of the 

subject site. There has been no evidence of environmental 

harm, to date. Due to the size of this Project, it is anticipated 

that it will take several years to complete. Thus, the appeal 

can take its proper course and will be completed long before 

the Project is completed. It is in the best interests of the 

citizens of Fairfield that a meaningful appellate review of this 

court's decision proceed without the court's terminating the 

automatic stay of execution. Sec. Hartford Nat. Bank & Trust 

Co. v. Tucker, 181 Conn. 296,298 (1980). 

The court is also not convinced that the lifting of the stay 

will interfere with the orderly oversight of the Project or 

will expose the town to litigation risks from the Project's 

developer, who has threatened such litigation if the defendant 

is removed from his position and Steinke the Conservation 

Director assumes oversight of the project. The court, at 

present, views these threats as "bullying" tactics, which 

are an attempt to intimidate and influence the judgment of 

town officials in their oversight of the project. The court in 

reaching this conclusion, however, concedes that the evidence 

indicates that these tactics by the developer, appear to have 

had some effect, to date, as the defendant in its memorandum 

of law has acknowledged concerns of possible litigation by 

the developer. Nevertheless, the court has been charged only 

with the task of interpreting the Charter and the Regulations 

of the Inland Wetlands and Watercourses Agency, as it relates 

to the appointment of the defendant. The court has no crystal 

ball regarding the filing of future litigation by the developer 

Footnotes 

or the likelihood of any success by the developer in any 

litigation that might be filed. The potential costs of any such 

litigation should not be the determinative fact in any decisions 

to be made in protecting the environment and the health 

and welfare of the citizens of Fairfield. The evaluation of 

town officials in the performance of their duties regarding the 

development of the Fairfield Metro Center Project is best left 

to the citizens of Fairfield. 

The court finds that the only certain harm which can occur 

from a lifting of the stay is harm to the defendant Weddle, who 

would immediately be removed from his appointed position. 

Weddle has an agreement with the Town to receive monetary 

compensation for his services if he, in fact, chooses to bill for 

performed services. If he is immediately removed from his 

position, his potential to earn income will be impaired. On 

the other hand, there is no effect upon the plaintiffs. While 

Conservation Director Steinke, who is not a party to this 

action, will continue to be excluded from oversight of this 

Project if the stay of execution remains in effect, he continues 

in his position as Conservation Director. He will not have 

suffered any irreparable injury or harm. It is important to 

emphasize and re-state that a successful quo warranto action 

"unseats ali illegal office holder and declares the position 

vacant. It does not place the rightful claimant into the office." 

New Haven Firebird Society v. Board of Fire Commissioners. 

219 Conn. 432,436,593 A.2d 1383 ( 1991). 

*5 For the present time, the court finds that the 

environmental concerns are being adequately monitored. 

Therefore, the plaintiffs, as taxpayers, are not suffering 

irreparable hami while the appellate process continues. 

Accordingly, the court finds the due administration of justice 

does not warrant the termination of the stay of execution. 

Northeastern Gas Transmission Co. v. Benedict, supra, 139 

Conn. at 36. The motion to terminate the automatic stay of 

execution is hereby denied. 

1 The named plaintiffs are Edward Bateson, Alexis Harrison, Jeanne Konecny, Philip Meiman, Pamela Ritter. Les Schaffer, Joycelyn 
Shaw and Jane Talamini. 

2 
3 

4 

The Conservation Commission of Fairfield also acts as the Inland and Wetlands Agency for Fairfield. 

See. Bateson v. Weddle, Superior Court,judicial district of Fairfield at Bridgeport, Docket No. CV09 4028444 (December 14, 2009, 
Arnold, J.) (denying motion to dismiss for lack of standing; finding that taxpayer has standing to bring the quo warranto action); 
Bat~son v .. Weddle, Superior Court, judicial district of Fairfield at Bridgeport, Docket No. CV09 4028444 (July 6, 2010, Arnold, J.) 
(agam findmg that a taxpayer has standing to bring a quo warranto action and granting the Writ of Quo Warranto). 
Practice Book Sec. 61-11 regarding a stay of execution in non-criminal cases reads as follows in relevant parts: 
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(a) Automatic stay of execution 

Except where otherwise provided by statute or other law, proceedings to enforce or carry out the judgment or order shall be 

automatically stayed until the time to take an appeal has expired. If an appeal is filed, such proceedings shall be stayed until the 

final determination of the cause. If the case goes to judgment on appeal, any slay thereafter shall be in accordance with Section 

71-6 (motions for reconsideration). Section 84-3 (petitions for certification by the Connecticut supreme court), and Section 71-7 

(petitions for certiorari by the United States supreme court). 

(c) Termination of stay 

Termination of a stay may be sought in accordance with subsection (d) of this rule. If the judge who tried the case is of the opinion 

that (I) an extension to appeal is sought, or the appeal is taken, only for delay or (2) the due administration of justice so requires, 

the judge may at any time after a hearing, upon motion or sua sponte, order that the stay be terminated. 

(d) Motions to terminate stay 

A motion to terminate a stay of execution may be filed before judgment; if it is, it may be ruled upon when judgment is entered. 

If such a motion is filed before judgment, or after judgment but before an appeal, it shall be filed in triplicate with the clerk of the 

superior court. If it is filed after an appeal is filed, an original and three copies shall be filed with the appellate clerk, who shall 

forward the motion to the judge who tried the case. That judge shall file any ruling thereon with the appellate clerk and with the 

clerk of the trial court where the matter was tried. If the judge who tried the case is unavailable, the motion shall be forwarded 

to the clerk of the court in the judicial district where the case was tried, who shall assign the motion for a hearing and decision 

to any judge of the superior court. 

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works. 
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UNPUBLISHED OPINION. CHECK 
COURT RULES BEFORE CITING. 

Superior Court of Connecticut, 

Judicial District of New London. 

AMERIQUEST MORTGAGE COMPANY 

v. 
Donata DeLULIO et al. 

Dec. 23, 2008. 

West KeySummary 

1 ~ortgages 

<e= Effect of appeal or other proceeding 

Appellate stay would be lifted prospectively in 

foreclosure action due to mortgagor's repeated 

dilatory tactics. The mortgagor had repeatedly 

raised vague and unsupported claims, moved to 

open judgment, did not comply with settlement 

agreement terms,requested numerous extensions, 

and failed to pursue an appeal diligently. 

Furthermore, lifting the stay was warranted as the 

mortgagor had no likelihood of success on appeal 

and would suffer no irreparable harm. Practice 

Book 1998,§61-11(d). 

Opinion 

DEVINE,J. 

*1 The plaintiff, Ameriqu~t M.oJitgnge Company, has filed 

a motion seeking a termination of stay pursuant to Section 61-

1l(d) of the Connecticut Practice Book. This case previously 

went to judgment on September 5, 2007. The defendant 

Donata Delulio, filed an appeal, not from the judgment itself, 

but from the denial of her motion to open the judgment. 

After repeated failures by defendant to comply with deadlines 

imposed under the Practice Book and orders of the Appellate 

Court, on June 12, 2008, the Appellate Court dismissed 

the appeal. Although defendant succeeded in having that 

dismissal set aside on July 29, 2008, defendant's appeal was 

again dismissed on August 12,2008, when defendant failed 
to comply with an order of the Appellate Court requiring her 

to file all notice of appeal transcript order forms by August 

11,2008. 

Plaintiff has filed concurrently with this motion a motion 

for judgment of foreclosure. Plaintiff claims that, in light of 

defendant's history of dilatory tactics, defendant will again 

appeal any judgment of foreclosure in an effort to delay 

further the conclusion of this action. Accordingly, plaintiff 

makes this Motion to Terminate prospectively the appellate 

stay. 

The plaintiff commenced this action to foreclose a mortgage 

on the defendants' property located at 22 Collins Road, 

Stonington, CT on June 7, 2004, over four years ago. A 

judgment was originally entered on September 13, 2004, 

but was subsequently opened by motion of the defendant. 

The case was later tried to the court (Hendel, J.), on 

August 10,2006 and November I, 2006. After court induced 

negotiations, the parties ultimately entered into an agreement 

on May 8, 2007 where the defendant was given an opportunity 

either to refinance the property and pay off the defendants' 
debt at a reduced amount or sell the property in order to raise 

sufficient cash to pay the debt. The defendant failed to act 

on the agreement and the plaintiff moved for a judgment of 

foreclosure which was entered in favor of the plaintiff on 

September 5, 2007. 

The record of the case reflects that the original judgment of 

September 13, 2004, with a sale date of October 23, 2004 

was reopened to allow the defendant time to pursue discovery 

related to her defense to this action. The court has previously 

concluded that the defendant has made unsubstantiated claims 

that the HUD-1 payments reflected in the closing documents 

were not made. These claims were unfounded. 

The protracted history of this case is best described in 

the exhaustive explanation of the specific facts germane to 

the issue at hand as set out in the plaintifrs motion dated 

August 22, 2008 which are incorporated by reference herein. 

The defendant, during the course of these proceedings, was 

represented by three different attorneys, each of which later 

withdrew with the defendant appearing intermittently pro 

se. The plaintiff contends that the court proceedings were 

delayed at the request of the defendant which taken into 

account, reflect dilatory and unreasonable actions by the 

defendant for the mere purpose of delay. The defendant 
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further failed, in good faith, to proceed to carry out the terms 
of an agreement negotiated by the parties at the direction of 
the trial court. It is important to note that the defendant, during 
the settlement negotiation, engaged in further dilatory tactics 
before and after the settlement was reached. The defendant 
further failed to act on the settlement agreement resulting in 
a foreclosure by sale judgment on September 6, 2007. 

*2 The defendant's dilatory actions also continued after 
judgment was rendered on September 5, 2007. The defendant 
filed a Motion to Open and Set Aside Judgment on September 
28, 2007. Said motion was denied pursuant to the 20-day
time period under Practice Book§ 63-1(a). The court denied 

the motion on November 8,2007. On November9,2007, she 
filed a one-page appeal form pursuant to Practice Book § 63-

3. The defendant failed to file appeal papers as required under 
§ 63--4. Due to a lack of filing of a brief, the Appellate Court 
dismissed the appeal on June 12, 2008. 

The defendant then filed a Motion for Reconsideration on 

or about June 23,2008, which was granted by the Appellate 
Court on July 29,2008. The appeal was finally dismissed on 
August 12,2008. 

The parties appeared before the court on October 8, 2008. 

The defendant requested time to file a response brief. Said 
request was granted. The defendant was ordered to file any 

documentation in support of her position by November 10, 
2008. The defendant failed to meet this deadline. She did, 

however, submit a document entitled "Objection to Plaintiff's 

Pre-Judgment Motion to Terminate Stay and its Motion for 

Judgment or Strict Foreclosure" dated November 18, 2008, 
which was considered by the court. 

APPLICABLE LAW 

Practice Book § 63-11(c) provides that a termination of 

stay may be granted "[i]f the judge who tried the case is 
of the opinion that (1) an extension to appeal is sought, 

or the appeal is taken, only for delay or (2) the due 
administration of justice so requires." It is within the trial 
court's discretion to determine whether due administration 

of justice warrants a termination of stay. Northeastern Gas 

Transmission Co. v. Benedict, 139 Conn. 36,40--41 A.2d 379 

( 1952). 1 Courts consider four factors in determining whether 

the due administration of justice warrants a termination of 

stay: (1) the likelihood of success on appeal, (2) irreparable 

harm if the stay is lifted, (3) effect of the stay on other parties 

to the proceeding, and (4) the public interest. Griffin Hospital 

v. Commission of Hospitals, 196 Conn. 451,456,493 A.2d 
229 (1985). See also Pinnacle Financial Services v. Matava, 

Superior Court, judicial district of Tolland at Rockville, 
Docket No. CV 06 4004834S (April 15, 2008, Sferrazza, 
J.), (terminating stay prospectively pursuant to Practice 
Book § 61-ll(d)); Alderman & Alderman v. Millbrook 

Owners' Association, Inc., Superior Court, judicial district of 
Hartford, Docket No. 000802857 (October8,2004, Booth,J .) 
(terminating stay prospectively); Hill v. Hill, Superior Court, 

judicial district of Fairfield at Bridgeport, Docket No. FA 
91 0374254S (January 8, 2001, Dewey, J.) (terminating stay 

prospectively where plaintiff was prose). 

"A motion to open is not a substitute for an appeal. A motion 
to open filed beyond the expiration of the appeal period will 

not preserve for appeal issues pertaining to the earlier final 
judgment ... [Where a motion to open is] filed more than 
twenty days after the judgment was entered, ... [the party is] 

precluded from appealing the foreclosure judgment itself ... 
While in the proper instance a motion to open a judgment 
may operate to extend the applicable appeal period, it will 
not 'serve to revive rights which were lost before the motion 
was made.' " (Citations omitted; internal quotation marks 
omitted.) Farmers and Mechanics Savings Bank v. Sullivan, 

216 Conn. 341, 365-66,579 A.2d 1054 (1990). 

ANALYSIS 

*3 The history of this case shows, and the court so finds 

as claimed by the plaintiff, that defendant has repeatedly 

engaged in dilatory tactics. Throughout the course of 
the underlying litigation, Defendant: (I) raised vague and 
unsupported claims, (2) twice moved to open judgment, (3) 
engaged in settlement negotiations that in retrospect were a 

sham, as she had no intention of complying with the terms 

to which she had agreed, (4) requested numerous extensions 
of the trial date, (5) requested numerous extensions of 

filing deadlines, (6) requested numerous extensions of court 
hearings, and (7) filed an appeal and subsequently failed to 

pursue that appeal diligently. 

The due administration of justice likewise mandates that any 

stay be lifted. Each of the relevant factors either weighs in 
favor of terminating the stay or is neutral: (I) There is no 

likelihood of success on appeal. Defendant's previous appeal 

was untimely as to the judgment entered herein and has 
already been dismissed. Any future appeals will be only for 
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the purpose of further delay; (2) there will be no irreparable 
harm to the defendant if any stay is lifted. Defendant has 
already taken an unsuccessful appeal, which was dismissed 
due to defendant's complete failure to comply with the 
Appellate Court's rules and orders. Moreover, defendant will 
still have the opportunity to redeem the property by paying off 
the debt; (3) aside from plaintiff, there are no other parties to 
this proceeding who will be harmed if the stay is terminated; 
and (4) there is no public interest at issue. 

The protracted history of this foreclosure action and 
application of the relevant four factors support lifting the 
stay. See Griffin Hospital v. Commission of Hospitals, 
supra, 196 Conn. at 456-57, 493 A.2d 229; Citibank v. 
Kaufman, Superior Court, judicial district of Stamford
Norwalk at Stamford, Docket No. C:V 02 0191026, (August 

10, 2005, Jennings, J.); Nationsbanc Mortgage Corp. v. 
Hasan, Superior Court, judicial district of Fairfield at 
Bridgeport, Docket No. CV 99 0368289, (December 14, 
2004, Dougherty, J.); Wilshire Credit Corp. v. Kastens, 
Superior Court, judicial district of Ansonia-Milford at 
Milford, Docket No. CV 97 0058213, (January 21, 1999, 

Curren, J.); Mazuroski v. Hernovich, Superior Court, judicial 
district of Waterbury, Docket No. CV 90 0096857, (July 31, 
1995, Curran, J.); Nutmeg, LLC v. Mohegan Land Corp., 
Superior Court, judicial district of Hartford-New Britain at 

New Britain, Docket No. CV 92 0449070, (September 13, 

1995, Goldberg,J.). Even where a party is prose, courts will 
terminate a stay if the history of the case indicates that the 

appeal was taken only for delay and would frustrate the due 

Footnotes 

administration of justice. See Hill v. Hill. Superior Court, 
judicial district of Fairfield at Bridgeport, Docket No. FA 9! 
0374254 (January 8, 200 I, Dewey, J .). 

Defendant has made no payments on the underlying loan 
since March of 2004. Defendant also has failed to pay 
property taxes. Based on her prior actions in this litigation, 
it seems inevitable that defendant will once again invoke the 
stay of any judgment entered herein by taking an appeal, 
delaying yet again plaintiff's realization on this debt. Any 
such appeal by defendant, this court concludes, will be 
brought solely for delay and the due administration of justice 

warranL~ lifting the appellate stay prospectively. 

ORDER 

*4 The court hereby orders that the plaintiff's motion to 

terminate stay is granted 

PADYKULA I May 10,2013 9:52AM 

Motion to terminate stay when defendants dilatory tactics 

served to frustrate the court's order. 

and the plaintiff is ordered to file with the court an updated 
appraisal of the subject property and updated financial 

affidavit within 30 days of the date of this order. The court 

will render a judgment upon compliance with this order. 

1 The present motion to terminate the stay was not referred to the trial judge (Hendel, J .) who had previously recused himself from 

hearing further proceedings. 

End of Document © 2013 Thomson Reuters. No claim to original U.S Government Works. 
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Judicial District of Tolland. 

PINNACLE FINANCIAL SERVICES, LLC 
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Financial Services LLC. 

Samuel L. Schrager, Storrs, for The Committee. 

Opinion 

SFERRAZZA, J. 

*1 The plaintiff in this foreclosure action moves to terminate 

the automatic stay pending appeal under the provisions 

of Practice Book § 61-11. On April 11, 2008, the court 
conducted a hearing on this motion. 

This foreclosure case was originally filed with respect to 
two parcels owned by the appellant, John Matava. The suit 

was commenced on December 21, 2005, and made returnable 
to the Hartford Judicial District. The appellant appeared in 

the action on January 16, 2006, and filed an answer on 
February 21,2006. Over the appellant's objection, the file was 

transferred from the Hartford Judicial District to the Tolland 
Judicial District on April 10, 2006. 

Summary judgment was granted in favor of the plaintiff 

against the appellant, as to liability only, on June 19,2006. 
Also, on that date, the appellant's motion to dismiss was 
denied. Judgment of foreclosure by sale of the two parcels was 

entered on July 24, 2006. The sale dates for each parcel were 
set for September 30,2006,and March 10,2007,respectively. 

On August 11, 2006, the appellant appealed from this 
judgment. The Appellate Court, sua sponte, dismissed the 

------------·---~·---··-·------·-

appeal on September II, 2006, based on the appellant's 
disregard of the Appellate Court's scheduling orders. 

As a result of the dismissal of the appeal, sale dates were 
reset on October 23, 2006, for December 9, 2006 and March 
10, 2007, respectively. On the day before the first sale, 
December 8, 2006, the appellant filed a bankruptcy petition. 
The bankruptcy petition was dismissed by the Bankruptcy 

Court on July 13, 2007. 

On July 27,2007, the plaintiff requested that a new sale date 
be established. One of the parcels had been sold, so a new 
sale date was necessary only for the one remaining property. 
On September 18,2007, the appellant filed a second petition 
for bankruptcy. The Bankruptcy Court granted relief from 

bankruptcy stay on October 23,2007. On November 21,2007, 

the Bankruptcy Court dismissed the appellant's petition and 
barred him from filing any new bankruptcy petitions for 180 

days. 

On November 19, 2007, the court reset the sale date for 
January 19,2008. On that date, the court found the amount 

of the debt to be $225,098.33 and the fair market value of 
the property to be $200,000. The appellant appealed from this 

order on December 10,2007. 

The plaintiff, on January 18, 2008, filed the present motion 

to terminate the automatic stay with the Appellate Court. 
Pursuant to P.B. § 61-11 (d), the clerk of that Court forwarded 

the motion to this court for adjudication. 

The court finds that the present appeal was filed only for delay 
and that the due administration of justice requires termination 
of the automatic stay. The history of this litigation shows 
that the appellant has twice filed for bankruptcy, including 
on the eve of a sale date and had both bankruptcy petitions 

dismissed. He has been barred from filing new petitions. His 

first appeal in this case was dismissed for Jack of diligence in 

pursuing that appeal. The appellant's actions have caused this 
case to languish for over two and one-half years and caused 

the plaintiff to incur significant attorneys fees and committee 

fees and expenses without resolution. 

*2 The appellant could not provide the court nor opposing 
counsel with a copy of his preliminary statement of appellate 
issues. At the hearing on this motion, he stated that his 

ground for appeal is that the short calendar docket notice for 

November 19,2007, indicated that the subject of the hearing 
was a motion to "extend sale date" rather than a motion to 
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"open and reset sale date." This ground is so bereft of merit 
that the court must conclude that it has been asserted simply 
for purposes of taking advantage of the delay accompanying 
the appeals process in order to frustrate execution of the 
foreclosure judgment. It should be noted that the motion 
which the court addressed on the November 19, 2007 short 
calendar is entitled "Motion Reopen Judgment" and included 
a request to reset the sale date. Pinnacle Financial Service, 

LLC v. Matava, Superior Court, Tolland J.D., d.n. CV 
06-4004834, pleading no. 140. The plaintiff certified sending 

a copy of this motion to the pro se appellant, and the appellant 
makes no claim to the contrary. 

It is significant that the debt, excluding attorneys fees and 
costs which are substantial, exceeds the fair market value 

of the property when evaluating the due administration of 
justice requirement under P.B. § 61-11 (c), see Bankers Trust 

of California, N A. v. Neal, 64 Conn.App. 154, 158,779 A.2d. 
813 (2001). 

End of Document 

---------·-·--------

It is also important to deter attempts "obliquely ... to revive 
an appeal that has succumbed by ... failure to pursue the 
appeal with proper diligence." Connecticut Savings Bank v. 

Howes, 9 Conn.App. 446,447 fn. 2, 519 A.2d 1216 (1987). 
The dismissal of the first appeal of this case precludes the 
appellant from raising issues of liability which could have 
been addressed in that appeal. Thus, it is only the resetting of a 
sale or law date which can be the subject of this second appeal. 
Given the history of this litigation, the frivolous basis offered 
as grounds for appeal, and the lack of equity in the property, 
the administration of justice demands that the opportunity for 

further, and perhaps endless, delay by repeated appeals and 
bankruptcy filings be curtailed. Bankers Trust of California, 

N A. v. Neal, supra. 

Utilizing the criteria set forth in Practice Book § 61-11 (c), the 

court grants the plaintiffs motion to terminate the automatic 

stay. 

© 2013 Thomson Reuters. No claim to original U.S. Government Works. 
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Opinion 

KEVIN E. BOOTH,J. 

*1 In December of 2000, the United States Environmental 

Protection Agency proposed the Broad Brook Mill site for 

listing on the Federal Superfund List for environmental 

cleanup. In December of 2003, in lieu of final listing the 

site, Millbrook Condominium Owner's Association and other 

entities entered into a Deferral Agreement whereby this 

listing would be deferred as long as the terms of the Deferral 

Agreement were adhered to and the response actions with 

respect to historical contamination at the Broad Brook Mill 

site proceeded in accordance with the consent order between 

the Connecticut Department of Environmental Protection 

and Hamilton Sustrand Corporation. In November of 2003 

Hamilton Standard Controls, Inc. placed $1,833,000.00 in 

escrow and the parties agreed that these monies would 

fund the purchase of the Mill Parcel including twenty-one 

individual units. 

It appears that Hamilton Sundstrand Corporation and 

Hamilton Standard Controls, Inc. as well as the Millbrook 

Owners' Association and the owners of the twenty-one units 

on the mill parcel are now ready and willing to close 

on the transfer of the mill parcel to Hamilton Standard 

Controls, Inc. That closing has not taken place because 

of the pendency of claims now maintained by Alderman 

& Alderman against the Millbrook Owners' Association 

in which Alderman & Alderman asserts a claim for legal 

fees owed by Millbrook for services rendered in arriving 

at the settlement of the environmental dispute. Alderman 

in turn retained Attorney Douglas Evans and his law firm 

to sue Millbrook for its fees. Following a breakdown of 

the relationship between Attorney Evans and Alderman & 

Alderman, Attorney Evans represented by Attorney Richard 

Weinstein asserted a charging lien on certain fees which 

had been promised by the Millbrook Owners' Association 

to Alderman & Alderman as part of the settlement of their 

dispute. 

Alderman & Alderman and the Millbrook Owners' 

Association had settled the dispute over unpaid fees for the 

amount of $452,000.00 to be payable on or before September 

30, 2003. A written agreement subsequently amended the 

settlement and the period for payment was extended for a 

period of twenty-four months from September 30,2003. The 

extension called for a monthly payment of $7,500.00 per 

month. 

Thus, it appeared that if the dispute between the Millbrook 

Owners' Association and Alderman & Alderman is not fully 

and finally resolved by September 30, 2005 [24 months from 

September 30, 2003] both the resolution of the fee dispute and 

the underlying resolution of the environmental dispute will be 

destroyed and the parties will essentially be back where they 

were in December of 2000 with regard to the contamination 

problem. 

By memorandum dated September 16,2004, this court found 

that the agreement between Alderman & Alderman and 

Millbrook Owners' was summarily enforceable in accordance 

with the principles set forth in Autobon Parking Assoc. v. 

Barkley & Stubs, Inc., 225 Conn. 804 (1993). 

*2 Because of the Evans claim against Alderman & 

Alderman, Millbrook had brought at interpleader action 

concerning the appropriate payment of the $7,500.00 per 

month. As a result of this interpleader action and an order 
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by Judge Stengel, the $7,500.00 per month is being paid 

into court and not being paid directly from Millbrook 

to Alderman. Alderman claimed that this was a breach 

of the settlement agreement so that specific performance 

under Autobon was not appropriate. In its memorandum of 

September 16, 2004, this court disagreed with the claim 

ordered the specific enforcement of the agreement, and 

ordered Alderman to provide all necessary releases to allow 

the closing between Hamilton Standard and Millbrook to 

occur. 

Alderman & Alderman appealed the court's decision in a 

timely manner to the Appellate Court. 

Alderman's appeal results in the automatic stay of the court's 

order of September 16th pursuant to Practice Book Section 

61-ll(a). In response to this automatic stay, Millbrook 

Owners' Association and an individual owner, Barry Zitser, 

who is a party to the action, have brought a motion 

to terminate the stay pursuant to Practice Book Section 

61-ll(d). This motion to terminate has been referred to the 

undersigned as the judge who tried the motion to enforce the 

settlement. 

The court held a hearing on the motion to terminate the stay 

on October 4, 2004. 

The motion to terminate the stay should be granted if the 

court finds (l) that the appeal was taken only for purposes of 

delay or (2) that the due administration of justice so requires. 

Practice Book Section 61-ll(c). 

The court acknowledges that the imposition of an order 

to pay funds into court pursuant to interpleader and its 

effect on a settlement appears to present a matter of first 

impression in Connecticut courts. While this court believes its 

enforcement of the judgment is consistent with Connecticut 

legal principles, the court relied heavily on Epperson, Et. Al. 
v. Progressive Casualty Insurance Co., 2000 W.L. 426374 

(ArkApp.) to arrive at its conclusion. Since the court 

recognizes the matter as an issue of first impression, it cannot 

find that the appeal was taken only for the purpose of delay. 

The question then becomes whether the stay should be lifted 

because such action is required by the due administration of 

justice. 

Analysis of the due administration of justice as a basis for 

vacating a stay requires an examination of the principles laid 

down in Griffin Hospital v. Commission on Hospitals and 

Health Care, 196 Conn. 451 (1985). In Griffin the Supreme 

Court requires an analysis which considers ( 1) the likelihood 

of success on appeal; (2) the irreparability of injury to be 

suffered if the stay is lifted; (3) the effect of the stay on other 

parties to the proceedings; and (4) the public interest. Griffin 
Hospital, 196 Conn. at 456-57. 

The interpleader order in this case signed and granted by 

Judge Stengel specifically provides "that upon payment of the 

funds in hands of the plaintiff into court the plaintiff shall 

be discharged from all liabilities to each of the respective 

defendants in relation to such funds." This order of Judge 

Stengel was not appealed and consequently is a final and 

binding order. Faced with this together with the reasoning of 

the court's opinion in ordering the Autobon enforcement, this 

court believes that the plaintiff has little prospect of success 

in the appeal. 

*3 If the stay is lifted Alderman & Alderman will be fully 

protected by payments into court insofar as the $452,000.00 

settlement figure is concerned. Alderman presently appears 

to have some additional protection as a result of UCC filings. 

In the event it were allowed to try its original claim of 

something over a million dollars and succeeded on the merits, 

this security would be lost. However, the Millbrook Owners' 

Association will continue to exist with a significant number 

of other condominium units unaffected by the pollution. 

It appears clear to the court that the legal fee dispute between 

Millbrook and Alderman and the legal fee dispute between 

Alderman and Evans is jeopardizing a fourteen-year-old 

environmental cleanup that is undoubtedly a threat to both 

the residents of the Millbrook Condominium and others in 

the area. If this settlement of environmental problems is not 

completed there is a serious risk that the area will become 

a superfund site. In addition, twenty-one unit owners in 

preparation for the anticipated conveyance have vacated their 

units. The court is convinced that if the stay is not terminated 

the settlement of the environmental dispute will be destroyed. 

Even if it were possible to hold the settlement together, by its 

very terms, the agreement to settle terminates on September 

30, 2005, Jess than a year from the date of this opinion. The 

court is extremely skeptical that it would be possible to get 

an appellate court decision finally deciding this matter in a 

little over eleven months from the time of the appeal. Faced 

with this, the effect on Millbrook Condominium Owners' 

Association, unit owner Barry Zitser and Hamilton Standard, 

all parties to the action, would be little short of catastrophic. 
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While the court has no direct evidence on the toxicity of the 

site given the length and intensity of the negotiations it would 

appear that the effect on the twenty-one affected units and 

on the general public of the failure to take advantage of the 

ability to clean a potential superfund site would be extremely 

adverse. 

End of Document 

Applying the principles set forth in Griffin Hospital the 

court orders that the automatic stay be terminated and that 

Alderman & Alderman comply with its order of September 

16,2004. 
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